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PURPOSE 

The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of Cuba, 
or of the Republic of Mexico, who are actively engaged wholly or in part in practice of that 
branch of the law pertaining to the business of insurance in any of its branches, and to In- 
surance Companies; for the purpose of becoming more efficient in that particular branch of 
the legal profession, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States or Dominion of Canada or in the Republic of 
Cuba, or in the Republic of Mexico; to encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and Insurance Companies generally. 














MALCOLM McDERMOTT 
Professor of Law — Duke University 


\ ALCOLM McDERMOTT, recent winner of the coveted Ross Essay 

Prize administered by the American Bar Association, will deliver the 
iddress at the annual meeting of the International Association of Insurance 
uunsel at Hot Springs in August. Mr. McDermott is a native of Tennessee 
and a graduate of Princeton and Harvard Universities. He practiced law in 
Knoxville, Tennessee from 1913 to 1920, and from 1920 to 1930 was dean of 
the University of Tennessee college of law. He has been a member of the Duke 
faculty since 1930. He was president of Tennessee Bar Association in 1920-21. 
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PROGRAM 


INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
1939 CoNVENTION—Hor SPRINGS, VIRGINIA 


Aucust 30TH, 31st, AND SEPTEMBER IST 


TUESDAY, AUGUST 29, 1939 
8:30 P.M. Meeting of the Executive Committee. 


WEDNESDAY, AUGUST 30, 1939 
9:00 A.M. Registration of Members and their Guests. 


10:00 A.M. 1. Roll Call. 

. Reading of Minutes. 

. “Address of Welcome” by Honorable James H. Price, Governor 
of the State of Virginia. 

. Response for Association by J. Roy Dickie. 

. Report of President. 

. Address “Responsibility of Charitable Institutions for Tort”, 
by Pat H. Eager, Jr., of Jackson, Mississippi. 

. Announcement of the Nominating Committee Personnel. 

. Announcements by William O. Reeder, Chairman of the Enter- 
tainment Committee. Mrs. Willis Smith, Chairman of Ladies’ 
Committee. 


1:00 P.M. Adjournment. 
2:00 P.M. Ladies’ Golf Tournament. 


2:30 P.M. Re-convene. 

1. Paper “The Recent Upheaval in Federal Jurisprudence and 
Procedure” (The Erie Case, Federal Declaratory Judgment 
and the New Rules) by Robert W. Shackleford of Tampa, 
Florida. 

Open Forum Discussion led by P. E. Reeder, Kansas City 
Missouri, and Frank X. Cull, of Cleveland, Ohio. 

. Paper “Countersignature Laws” by Andrew D. Christian, of 
Richmond, Virginia. 

Report of the Executive Committee. 
Report of Secretary. 

. Report of Treasurer. 

. Report of Legislative Committee by Howard D. Brown, Chair- 
man. 

Report of other Committees not published in the July Journal. 

. Discussion of Committee Reports. 

. Discussion of Addresses, if time available. 

Adjournment. 

Assembly Room—Social Hour. 


Dinner and Dance. 
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PROGRAM 


INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
1939 CoNVENTION—HorT SPRINGS, VIRGINIA 
AucustT 30TH, 31st, AND SEPTEMBER IST 


THURSDAY, AUGUST 31, 1939 


9:30 A.M. 1. Address (Subject to be announced later) by Ray B. Lucas, of 
Jefferson City, Missouri, Superintendent of the Insurance De- 
partment of Missouri. 

Paper “Compulsory Automobile Insurance and Financial Re- 
sponsibility Legislation” by Ray B. Murphy, Assistant General 
Manager of the Association of Casualty and Surety Executives, 
New York City. 

One Hour discussion with at least three members of the Com- 
mittee on “Compulsory Automobile Insurance and Financial 
Responsibility Legislation” speaking on this subject previous to 
general discussion by all members. 

Announcements. 


2:30 P.M. Adjournment. 
2:00 P.M. Golf Tournament (Men) 

:30 P.M. Bridge Tournament (Ladies and Men) 
8:00 P.M. Reception. 


8:30 P.M. Banquet. 
Presentation of a Gavel to each of the following Past Presidents: 
Walter R. Mayne, J. Roy Dickie, Marion N. Chrestman, and 
P. E. Reeder. 
Address “Insuring the Frontiers of Freedom” by Honorable 
Malcolm McDermott, Professor of Law and Director of Legis- 
lative Research, Duke University, of Durham, North Carolina. 


FRIDAY, SEPTEMBER 1, 1939 


. Address “Historical Background of Casualty and Surety Busi- 
ness” by Raymond N. Caverly, Vice-president of Fidelity and 
Casualty Company of New York, New York City. 

. Unfinished Business. 

3. New Business. 
Report of Nominating Committee—Election. 
Report of Golf Committee. Presentation of Golf and Bridge 
Prizes. 

6. Introduction of New President. 

7. Adjournment, by President Elect. 


2:30 P.M. Executive Committee Meeting—New Committee. 
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PUCECCUUEGERCEC ECA UEOEOEUEETEOEDESECEEE 


A Message To All Members 


The Time—August 30th, 31st, and September Ist. 

The Place—The Homestead, Hot Springs, Virginia. 

The Occasion—Annual Meeting of the Members of our 
Association. 


E. feel sure that the subjects under discussion by the able 
and distinguished speakers we have secured for this occasion, 
will be of great benefit to everyone attending. 


The choosing of this complete and homelike hostelry located 
twenty-three hundred feet above sea level among the beautiful 
mountains of Virginia assures us of wonderful vacation weather. 


Entertainment will be featured. ‘There will be recreation 
of every type. We invite especially the families of our members. 
Why not plan to spend your vacation here? Arrangements have 
been made with the Hotel Management so that the reduced 
rates can be secured both before and after our three-day meeting. 
The Personnel of Convention Committees in this issue of the 
Journal assures you a three-day meeting filled to the brim with 
entertainment and pleasure. 


Our new members are specially urged to be among those 
present. Only by attending these Annual Get-Togethers and be- 
coming better acquainted with other members, can one really 
profit by a membership in our Association. 


Our Membership Committees for the various States can 
assure larger attendance at this Meeting by personally urging 
members in their own States to attend. (Guests of members are 
always welcome; particularly those who will make good members 
of our Association. 


To head up this great organization for a year, is a privilege 
and an inspiration. Each member has cheerfully responded to 
all calls for service. So that I may see each of you and thank you 
personally, I am hoping that you will now make your reservations 
for this occasion. S Ee 

Cordially yours, the go 

Mito H. Crawrorp, per da 

President. availa 

Us wil 


/ get in 

















July, 1939 


Insurance Counsel Journal 
PUBLISHED QUARTERLY BY 
INTERNATIONAL ASSOCIATION OF 
INSURANCE COUNSEL 


Grorce W. Yancey, Editor and Manager 
Massey BUILDING, 
BIRMINGHAM, ALABAMA, 
contributions from members and friends. and 
space will permit. The articles published 
of the contributors only. Where Commit- 
ved official approval of the Executive Com- 


ted 


to members $2.00 a year. To indi- 
mbers $4.00 a year. Single copy $1.00. 
Second Ciass Mail Matter at 
t Office at Birmingham, Alabama 


Vou. V Jury, 1939 No. 3 


THE HOMESTEAD, HOT SPRINGS, 

VIRGINIA, AUGUST 30, 31 AND 

SEPTEMBER 1, ANNUAL MEET- 
ING OF ASSOCIATION 


At Mackinac last year some of our mem- 
bers had trouble in securing desired accomo- 
dations due to delay in making reservations. 
the Homestead Hotel 


The management of 
| vour President that he will hold 


modations sufficient to take care of mem- 


the Association, their wives and friends 


ittending the meeting. However it is im- 

that you make your reservations as 
early as possible. If you have not made your 
reservation, please do so without further de- 


ld\. 


Special convention rates have been obtained, 
American plan, of $9.00 per day per person 
in double room with bath, and $10.00 per day 
in single room with bath. Parlor suites will 
day in addition. These con- 
vention rates may be enjoyed by members of 
the Association and their friends for a reason- 
able length of time prior to and subsequent 
to the meeting. 

Lowell White will be in charge of golf and 
the golf tournament. Green fees will be $2.00 
perday. There will be an excellent golf course 
available and your Editor is sure that all of 
ls will take advantage of this opportunity to 
get in some real golf. 
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Bill Reeder will be in charge of the enter- 
tainment. 

You might miss some of the day’s program, 
the business and the speeches, and still be a 
good lawyer, but you really cannot afford to 
miss the entertainment which Bill is 
viding for you. 


pro- 


Your President, Secretary and Chairmen of 
Special Convention Committees have about 
completed all arangements for the meeting and 
report the best program since your Editor 
arranged the program for the meeting—years 
ago. 

To those members who have never attended 
a meeting of the Association—I urge you for 
your own general welfare, for your standing 
as an insurance lawyer, for your peace of 
mind, and for your happiness, to attend, to 
become acquainted with your brethren of the 
Insurance Bar, to enter actively into the work 
If at the conclusion of 
the meeting you haven’t had a good time, 
your knowledge of the law has not been greatly 


of the Association. 


increased, and if you are not at the same time 
completely tired and utterly rested—you may 
call upon your Editor in reference to reim- 
bursement of your expense. 

. es 


UNAUTHORIZED PRACTICE OF LAW 


The Supreme Court of Missouri handed 
down in May of this year a decision defining 
the practice of law which I hope will assist in 
settling in a fair and sane manner this un- 
fortunate controversy which has been more 
general throughout the 
Although I realize that a number of our mem- 


or less country. 
bers have received copies of this opinion and 
have had an opportunity to review and study 
it, still at the same time there are many other 
members who have not received a copy of 
this far reaching opinion, and I am taking 
the liberty of publishing the entire opinion in 
this issue of the Journal. I earnestly hope 
that all members of the Association who have 
not already studied this opinion will do so 
prior to our meeting for in all probability the 
subject matter of this opinion will be up for 
discussion during our general meeting. 
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CUMULATIVE LIABILITY OF SURETY 


Mr. Thomas Mount of the Philadelphia Bar 
has called to my attention the decision of the 
United States Circuit Court of Appeals for 
the Third Circuit in the case of Aetna Casualty 
and Surety Company v. First National Bank of 
Weatherly, Case no. 6858 (October Term, 
1938). Mr. Mount participated in the trial 
of the case and has been good enough to send 
me a copy of the opinion. 

In this case the appellant insurance com- 
pany had given a bond to cover any loss or 
losses occasioned by the dishonesty of any of 
the employees of the appellee bank. The 
bond was to become effective as to the indi- 
vidual employees covered upon dates specified 
in the policy and was to continue in force in 
the scheduled amounts “until the termination 
of this insurance.” The bond provided that 
an employee, A, was covered from September 
3rd, 1929, his fidelity being insured in the 
sum of $15,000.00. In 1932 A embezzled 
$14,000.00; in 1933, $10,500.00; in 1934, 
$6,000.00; and in 1935 the sum of $25,911.00. 
The total amount embezzled being $56,511.00. 

On appeal the court summarized the question 
presented as follows: ‘Does the bond create 
as to any employee covered by it a single and 
continuous liability limited by the amount 
specified as the coverage upon each employee 
without regard to the length of time the bond is 
in force, or does it create a separate and distinct 
liability for each successive period of twelve 
months during the time of the coverage?” 

The court first declared it reversible error 
to have allowed the introduction of certain 
testimony, but proceeded to declare that on 
the merits under the terms of the bond the 
limit of liability was in the sum of $15,000.00 
for the entire period covered, not $15,000.00 
for each twelve month period. However, no 
questions of law having been reserved in sub- 
mitting the case to the jury, and Federal Rule 
of Practice 50 not applying because the trial 
was had before the rules became effective, the 
court held itself powerless to render final 
decision on appeal and remanded the case for 
a new trial. 
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ADDITIONAL INSURANCE — HEA] 
AND ACCIDENT POLICIES 


Where an Accident and Health policy 
insurance provides that the insured shall notii 
the company “promptly” if such insured sha 
take out “additional insurance”’, does the ten 
“additional insurance” refer to Accident ayj 
Health insurance policies only, or does it ay 
refer to Life insurance policies which conta 
provision for double indemnity in case of x. 
cidental death and for monthly payments » 
case of total permanent disability? 


In Bowles v. Mutual Benefit Health anj 
Accident Insurance Company, 99 F.2nd 4 
(CCA, 4th, 1938), the court held that “a¢. 
ditional insurance” as contemplated under th: 
policy could refer only to additional Acciden 
and Health insurance and not to Life insurane 
with double indemnity and permanent totd 
disability payment provisions, saying: “Th 
dominant purpose of the two kinds of policies 
is entirely different, the risks which they cover 
overlap in only a small segment, and it would 
not occur to the ordinary man that one wa 
additional insurance of the sort covered by 
the other.” The court further based its 
opinion on the premise that the phrase “other 
insurance”—contained an ambiguity, thi 
evidence offered showed that the understané- 
ing of insurance men varied as to whether o 
not both types of insurance were included in 
the phrase “other insurance”, that therefore 
the ambiguity should be resolved in favor 0! 
the assured. 


As to a policy of Accident and Health in- 
surance taken out four days before the a 
cident concerning which suit was brought, the 
court held that “prompt” notice merely meatl 
notice given with reasonable diligence having 
regard to the purpose for which the notic 
could be used, and that as the policy provided 
that it could not be cancelled save at the ei 


of quarterly periods, the company was 00 
prejudiced by lack of notice as the policy could 
not have been cancelled at any time prior 
the incurring of liability under the policy. 
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Unauthorized Practice of Law—Decision of the Supreme 
Court of Missouri 


EN Banc 


May Term, 1939 


merTY MuTUAL INSURANCE COMPANY, A. 


CorPORATION; AMERICAN MUTUAL LI- 
\pILITY INSURANCE COMPANY, A Copo- 
RiTION; LUMBERMENS Mutua CasuaLty 
CompANy, A CORPORATION; HARDWARE 
Murua CasuaLty CoMpaANny, A Corpo- 
RATION: EMPLOYERS MutTuaL INDEMNITY 
CorPORATION, A CORPORATION; EMPLoy- 
ers Murvat Lrapititry INSURANCE Com- 
PANY, A CORPORATION; Pau C. KINSEY, 
ARNOLD ML. STEPHENSON, FRANCIS S. MUL- 
HOLLAND, JOHN M. SIEBERT AND GLEN E. 
Kou, -lppellants, 


vs. 


.W. Jones, GENERAL CHAIRMAN OF Bar 
CoMMITTEES OF THE STATE OF MIssourt, 
ND JouN C. Grover, Grover C. SIBLEy, 
FIELDING P. STAPLETON AND H. E. SHEP- 
HERD, MEMBERS OF THE ADVISORY COMMIT- 
TEE TO THE GENERAL CHAIRMAN OF BAR 
COMMITTEES OF THE STATE OF MIssourrt, 
Re spondents. 


APPEAL FROM THE CIRCUIT COURT 
OF BOONE COUNTY, MISSOURI. 


Hox. Watter M. Dinwippre, JupcE; Hon. 
James Westey McAFee AND Hon. E. M. 
DEARING, Advisory Judges. 


OPINION OF THE COURT 
(Filed May 2, 1939) 


HE appellants are six mutual casualty 
~ Insurance companies doing business in 
this state, and their respective Missouri claims 


managers. ‘They appeal from a decree of the 
circuit court of Boone County, which dis- 
missed their petition for a declaratory judg- 
ment under Laws Mo. 1935, p. 218, Mo. Stat. 
Ann. §1097a, et seg., p. 1388, and granted 
an Injunction prayed by respondents’ cross- 
vill. The injunction ‘enjoined appellants 
rom adjusting claims against their insured 
(and other related activities) through lay em- 
Ployees, on the ground that such acts con- 
‘titute “law business” and the performance 


thereof is the unlawful “practice of law.” The 
respondents are the General Chairman of the 
Bar Committees of the state of Missouri and 
the members of his Advisory Committee, ap- 
pointed under subdivisions 13 and 14 of Rule 
36 of this court. By stipulation the parties 
adopted the unusual course, not authorized by 
the law of this state, of trying the case before 
three circuit judges: Hon. Walter M. Din- 
widdie, regular judge of the Boone County 
circuit court, together with Hon. James 
Wesley McAfee of St. Louis, one of the judges 
of the eighth circuit, and the late Hon. E. M. 
Dearing of Potosi, judge of the twenty-first 
circuit, sitting as “advisory” judges. Judge 
McAfee filed an opinion substantially con- 
curring in the decree. Judge Dearing filed an 
opinion dissenting therefrom. 

The record is long, containing 1053 pages. 
In addition to the elaborate briefs of counsel 
for the respective parties, briefs have been filed 
supporting the position of the appellants by 
amici curiae representing the Association of 
Farmers’ County Mutual Fire Insurance Com- 
panies of Missouri; the American Federation 
of Labor; five casualty insurance companies 
and the Association of Casualty & Surety Ex- 
ecutives; and the American Transit Asso- 
ciation. In support of respondents’ conten- 
tions briefs are filed by amici curiae: Hon. 
A. A. Carmichael, Attorney General of Ala- 
bama, representing the Alabama State Bar 
Association and the Birmingham Bar Asso- 
ciation; the Committee on Claims Adjusters 
of the State Bar of California; the Junior As- 
sociation of the Milwaukee Bar; Hon. R. M. 
Kelly, President of the State Bar of Missis- 
sippi; and Hon. Cuthbert S. Baldwin, indi- 
vidually and as President of the New Orleans 
Bar Association. Altogether the briefs con- 
tain 1205 pages. 

The appellant companies are licensed under 
Sec. 5854, R. S. 1929, Mo. Stat. Ann. P. 
4472, and have been doing business in this 
state for periods ranging from four to eizh- 
teen years, each maintaining one or more 
claims offices in charge of a manager who is 
not a lawyer. Altogether they employ 33 
claims adjusters, of whom 19 are laymen. 
Under authority of Sec. 5844, R. S. 1929, 
Mo. Stat. Ann. p. 4468, they write numerous 
kind of casualty insurance including that pro- 
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tecting the insured against liability to third 
persons for negligence in specified circum- 
stances, or under the Workmen’s Compensa- 
tion Act; also insurance protecting the in- 
sured against bodily injury or death by ac- 
cident, disability by sickness, and damage to 
his own property from various causes. 

Where the insurance protects the insured 
against liability to third persons, under Sec. 
5898, R. S. 1929, Mo. Stat. Ann. p. 4499, the 
obligation of the insurance company runs di- 
rectly to the third party claimant—it is not 
a mere indemnitor of the insured. The same 
is true under the Compensation Act. Sec. 
3325, R. S. 1929, Mo. Stat. Ann. p. 8262. 
The insurance company adjusts all such 
claims or assumes the defense thereof in court 
through its own counsel, even though the 
amount of the claim exceeds the insurance 
coverage and the policyholder is personally 
liable for the excess. In such event, how- 
ever, the company usually invites the insured 
to employ personal counsel representing him 
in the trial. Sometimes, where the company 
disputes or is doubtful of its liability for the 
casualty, it defends the case under a “non- 
waiver agreement,’ whereby it reserves the 
right to dispute liability on any judgment that 
may be recovered by the claimant. In this 
case we are chiefly if not entirely concerned 
with the handling of claims before they enter 
litigation. 

Taking the usual course of a typical claim, 
suppose John Smith has a policy in the Alpha 
Casualty Company protecting him against li- 
ability to third persons for negligence in the 
operation of his automobile, and also insur- 
ing him against property damage thereto. He 
has a collision with another motorist, and 
sends in a notice to the company stating the 
facts. On receipt thereof a clerk makes up 
a file including the office copy of any appli- 
cable policy, and presents it to the claims man- 
ager. The latter, for technical and admini- 
strative reasons, first makes a tentative “re- 
serve’ or estimate of what the claim will cost, 
and sends it in to the home office. Unless it 
is clear that there is no liability, as where the 
policy has lapsed, or covers some automobile 
other than the one mentioned in the notice, 
the manager next assigns the claim to an ad- 
juster for investigation. 

The adjuster interviews the insured, the 
claimant, the witnesses, takes statements, 
makes measurements, photographs and the 
like. He views the wrecked automobiles, 
consults experts as to the amount of property 
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damage and the extent of the personal injurig 
and makes a report to the claims manager, gi. 
ing his views as to the probable amount rm 
quired to settle the claim. But he expres 
no opinion on legal questions to the compan} 
or the claimant, though he may quote why 
counsel for the company has said. In ead 
claims office there is a salaried attorney wh 
passes on all legal questions arising ther 
Subject to supervision of the home office th 
lay claims manager passes on the amount 
be paid in the settlement of all claims. Th: 
facts are digested in the claims office and pet: 
haps referred to the home office. Thereafter 
the adjuster is sent out again to negotiat 
with the claimant for a settlement. If }: 
succeeds, he selects the appropriate form 

release out of a number prepared by the in 
surance company’s counsel, fills in the blanks 
has it executed by the claimant, gives him; 
voucher or draft, and closes the case. Ly 
employees may participate in informal cw 
ferences with or before the Workmen’s Con. 
pensation Commission but not in formal hez. 
ings. Within limits, the claims manager ani 
his adjusters have authority to settle claim 
without communicating with the home offic 


In a typical set-up shown in evidence th 
limit for the claims manager was $500, ig 
one adjuster $200, and for another $100. h 


60% of the claims under public liability 
third party policies no payment at all is mak 
In 19% of the claims the payments do 
exceed $10; in 6% do not exceed $25; in! 
are not over $50; in 3% are not over $I 
and only 3% are more than $100. 

Early in 1937 the then General Chairma 
of the Bar Committees and his Advis 
Committee, after study of the course follové 
by casualty companies in the adjustment 
claims, instituted certain legal proceeds 
against several of them, one for a declarai n 
judgment and three charging contempt 
court. Two of the latter were sever 
against two of the appellants. In view @ 
this aggressive action the appellant ct 
panies in May, 1937, adopted a so-called ow 
of procedure putting the above routine ® 
force, which is set out in the margin:* 

*“Each of the Mutual Casualty Companies wi 
are members of the American Mutual Alliance, # 
which are doing business in Missouri, will chase 
their procedure in Missouri so that the functions ® 
activities of their Missouri employees will 
harmony with the following: ; 

“(1) The preparation and filing of pleadis! 
all court actions and the presentation of cast 
court and before the Workmen’s Compensation ® 
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This code was submitted by appellants to 
she respondent General Chairman and Ad- 
cory Committee in May, 1937, but they de- 


‘rove it, saying the question was 
for judicial determination. Thereupon 


ne 


she appellants filed an application in this court 
codes ttt . . . 
saving leave “to institute a declaratory judg- 


ment sul 


terminatic n of all the matters and issues in: 


yit in the circuit court of Boone Coun- 
the respondents for the purpose 
a judicial declaration and de- 


ntroversv. The respondents filed their 
ynsent, and this court entered its 
that after considering the “‘peti- 

ition for leave to bring a de- 

“ment suit’ against the respond- 

ler that said petition or applica- 

»same is, hereby allowed. And 

nsidered and ordered that said 

‘ file a suit, involving the ques- 

lay employees, in the investi- 

ljustment of claims, are engaged 

orized practice of law and in 


the doing iw business, and prosecute the 


i] conclusion.” 
\ppellants petition filed pursuant to the 
hove leave sets out at great length their 


method of doing business under said code 


lopted in May, 1937, denies that their lay 
iployees are practicing law or doing law busi- 
ils Sec’s 11692 and 11693, R. 

Mo. Stat. Ann., pp. 621, 622 

‘ec. 1 of the Fourteenth Amend- 
mstitution of the United States, 


handled exclusively by lawyers, 
plovees of the companies or outside 


lovees may handle the investigation 
preparation of reports of the facts 
ch investigation, including the secur- 
tements from witnesses. 
plovees may negotiate with claimants 
ntatives and effect settlements of 
is connection may fill in, on printed 
: to be executed by claimants. 
plovees shall not draft releases; 
{ releases used by lay employees must 
wyers, or by the Workmen’s Com- 
ssion or other public authorities. 
negotiation and settlement of claims 
shall not express his opinion on any 
or legal liability; but he may state 
what the counsel for the company 
¢ company as to such legal question or 
ility, provided the company’s counsel 
1 such advice in the particular case. 
claims office in the State of Mis- 
iri there will be regularly employed a lawyer, ad- 
a to practice in Missouri; and it will be his 
'y to consider and give opinions upon all questions 
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and Sec’s 4 and 30 of Article II and Sec. 1 
of Article VI of the Constitution of Missouri. 
The former statute defines “practice of the 
law” and “law business;” and the latter pro- 
hibits any association, corporation, or person 
other than a licensed lawyer, from practicing 
law or engaging in the law business, and 
makes a violation of the statutes a misde- 
meanor. The petition then avers that if ap- 
pellants be wrong in their contentions respect- 
ing the unconstitutionality of the two statutes, 
yet nevertheless, on a proper construction the 
sections do not forbid the doing by appellants’ 
lay employees of the acts pleaded. The 
prayer is for a declaratory judgment determin- 
ing the rights, status and legal relations of 
the parties on the pleaded issues; that it be 
decreed appellants’ lay employees are not 
practicing law or engaging in law business; 
that the court decree the respondents have no 
legal right to proceed against appellants in 
any form of legal proceeding on account of 
the aforesaid activities of their lay employees; 
and for further and general relief. A copy 
of the petition was served on the Attorney 
General, as required by Sec. 11, Laws Mo. 
1935, p. 219. 


The respondents filed answer first denying 
that appellants can maintain an action for a 
declaratory judgment exempting themselves 
from the operation of the rules and decisions 
of the courts of this state for conduct past 
or future, and restraining the enforcement of 
the criminal laws of the state; and alleging 


of law and of legal liability arising in such office. 

“(7) Lay employees may in reports to the com- 
pany make recommendations to the company as to 
the amount to be paid in settlement of any claim; 
but in this connection the lay employee shall not ex- 
press any opinion or attempt to pass upon any ques- 
tion of law or of legal liability; provided, however, 
that he may in such report state the opinion (if any) 
given him on the question by the company’s counsel. 

“(8) The claim department manager may, as ex- 
ecutive head of the claim department, have general 
supervision of its administration, hiring employees 
and supervising their work; assigning claims to in- 
vestigators and adjusters; acting as contact man with 
attorneys for the company; and (subject to the 
Home Office supervision) pass upon amounts to be 
paid in settlement of any given case. The lay 
manager shall not, any more than any other lay em- 
ployee, give or express, either to the claimant or the 
Home Office, his opinion on any legal question or 
question of legal liability, but as to all such questions 
shall consult counsel. 

“(9) Lay employees may participate in confer- 
ences with or before the Workmen’s Compensation 
Commission; but shall not appear as an advocate in 
any proceedings before such Commission.” 
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that appellants have not come into court with 
clean hands after a full and frank disclosure 
of the facts; that there is no equity in their 
petition; and that they have been engaged 
in the unauthorized practice of law in this 
state for more than ten years. Following 
this is a counterclaim and cross-bill elaborat- 
ing on the allegation last aforesaid and de- 
tailing a long course of alleged misconduct on 
the part of appellants’ lay employees without 
specifying whether it was before or after 
the adoption of said code of May, 1937. The 
bill concludes with a prayer that said conduct 
be decreed to constitute the unauthorized 
practice of law and that appellants be per- 
petually enjoined therefrom. 


Appellants contended at the trial and con- 
tend here that the sole question for decision 
is whether the acts performed by their salaried 
lay employees under said code of May, 1937, 
constitute the unauthorized practice of law 
and the doing of law business. They insist. 
of course, that that question must be answered 
in the negative. Respondents assert: (1) 
that the code is illegal on its face because it 
permits the doing of acts which constitute the 
unauthorized practice of law and the doing 
of law business; (2) and that the code is a 
sham and subterfuge, because under it ap- 
pellants are employing inexperienced young 
lawyers with the high sounding title of “office 
counsel,’ who spend only about six hours in 
the office each day, stamping claims with a 
rubber stamp, on the question of liability, 
either “yes,” “no” or “doubtful.” The rest 
of the time these lawyers are out of the office 
investigating or settling claims. Respond- 
ents’ position is that there are many legal 
questions upon which these departmental law- 
yers do not pass, and that their judgments 
are only perfunctorily rendered anyway—in 
other words they are only figureheads, the 
real decisions being made by the claims man- 
ager, their superior. We shall not go into 
the practices in force in appellants’ offices 
before the adoption of the code of 1937, but 
shall confine ourselves to the point whether 
the trial court’s ruling on the points enum- 
erated in the next paragragh was correct, be- 
cause that is the only substantial live issue in 
the case, aside from one of pleading which we 
shall mention presently. 


The trial court’s decree found that the fol- 
lowing acts performed by appellants through 
lay employees in their claim departments, do 
not constitute “law business” and are not the 
“practice of law:” 


“1. Detection; (a) discovering of yj, 
nesses and evidence; (b) taking pho. 
graphs; (c) statements of witnesses: ay 
acts of a like nature. 

“2. Appraisement of damage to physicy 
property where liability is undisputed, 

“3. Procuring execution of prepared jp. 
struments, where the lay employee exerciys 
no discretion in selection or preparatigy: 
and payment by delivery of check, drait « 
payment of money in discharge of claim, 

“4, Determination of or recommend. 
tion of amount to he set up as a reserve jy 
various claims.” 


On the other hand the decree found th 
following acts constitute “law business” anj 
the performance thereof by lay employees in 
appellants’ claim department is the “practic 
of law,” even though one or more licensed x. 
torneys are regularly employed in said &. 
partments: 


“First: Adjustment and settlement ¢ 
claims against said companies’ insured, and 
negotations with claimants in respect there. 
to. 

“Second: Selection and preparation o/ 
releases, covenants not to sue, and contracts 
or agreements for the settlement or con- 
promise of claims against the companie 
insured, and other like documents affecting 
secular rights. 

“Third: Advising said companies « 
their insured of their, or his, legal rights 

“Fourth: Appearances before the Wor 
men’s Compensation Commission of Ms 
souri, together with the presentation of lez 
rights of others therein, at formal or 
formal hearings before said Commissii 
or one of said Commission. 

“Fifth: Determination of whether « 
not said companies’ particular insurant 
contracts cover a particular casualty of th 
insured. 

“Sixth: Determination of legal liabilit 
and the extent and nature thereof, for 
company or the insured, or both.” 


The rulings just set out present the qué 
tions prominently in controversy in the ca 
The decree further declared that the acti 
whatever its nature when instituted by te 
filing of ‘appellants’ petition, was convert 
into a suit in equity by the filing of resp 
ents’ cross-bill; and the petition was disms# 
and the case decided as an equity suit on tt 
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sosbill, by the determination of the issues 
cross-Dil, ©) 

. above set out. Also appellants were en- 
«od from doing the foregoing forbidden 


5 


- Appellants complain first of the trial 
ourt’s action in dismissing their petition for 
1 judgment and deciding the case 
xholly on re spondents’ cross-bill. Sec. 2 of 
he Declaratory Judgment Act (Laws Mo. 
1935, p. 218, Mo. Stat. Ann. p. 1388) pro- 
vides that “any person * * whose rights, 
r legal relations are affected by 
, statute, may have determined any ques- 
son of construction or validity arising under 
* statute * and obtain a declaration of 
rights, status or other legal relations there- 
under.” Sec. 11 of the Act provides that in 
anv such proceeding “all persons shall be 
made partic s who have or claim any interest 
hich would be affected” thereby, and that 
a statute is alleged to be unconstitutional 
‘the Attorney General of the State shall also 
be served with a copy of the proceeding and 
to be heard.” 


L 


q declaratory 


status or Ot 


e entitled 
Defending the trial court’s ruling, respond- 
ents urge: (1) that the rendition of a de- 
caratory judgment was discretionary with the 
wrt: (2) that no action for a declaratory 
judgment may be maintained to exempt a 
plaintiff from criminal prosecution; (3) that 
other adequate remedies were available; (4) 
he Attorney General should have 
been made a party to the proceeding under 
the first clause of Sec. 11 of the Act. 
We are not 


tentions. 


impressed with these conten- 
The appellants filed a petition in 
this court asking leave to institute a proceed- 
ing against respondents in the circuit court 
of Boone County for a declaratory judgment 
on the express issue here involved. Respond- 
ents filed their written consent thereto. This 
court thereupon entered an order reciting the 
premises and permitting appellants to “file 
a suit, involving the question that their lay 
employees, in the investigation and adjust- 
ment of claims are engaged in the unauthor- 
ized practice of law and in the doing of law 
business.” Appellants then filed their peti- 
tion in the circuit court of Boone County in 
orm and substance within the terms of that 
rder. Now respondents are contending, in 
elect, that the leave should not have been 
sranted because the aforesaid question can- 
not be determined in the proceeding. 
Respondents’ theory is that since Sec. 
11693, R. S$. 1929, Mo. Stat. Ann. p. 622, 
makes it a misdemeanor for laymen, associa- 
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tions and corporations to practice law or do 
law business as defined in the preceding sec- 
tion 11692, and since appellants are asking 
the court to declare that under the facts al- 
leged their lay employees are not violating 
those sections (or if and insofar as they are 
the statutes are unconstitutional) therefore 
they are attempting by a declaratory judg- 
ment to exempt their said lay employees from 
criminal prosecution, which cannot be done. 
But there are numerous cases in which the 
courts by declaratory judgment have con- 
strued or determined the validity of a statute 
although it imposed a punishment or penalty 
for a violation thereof, and the plaintiff was 
threatened with punishment, penalty or 
similar exaction.* The precise question 
whether an association of credit men was en- 
gaged in the unauthorized practice of law, was 
ruled in a declaratory judgment case, Rich- 
mond Ass’n of Credit Men v. Bar Ass’n, 
(1937) 167 Va. 327, 189 SE. 153. See also 
Borchard on Declaratory Judgment, pp. 46, 
276, 343-346, 552-553, 562-563, 611-612. 
The first four cases cited in the margin are 
the ones relied on especially by respondents. 
They hold in substance that the use of a de- 
claratory judgment rests in the sound judicial 
discretion of the court, depending on the cir- 
cumstances; that that form of relief is usually 
unnecessary where a full and adequate remedy 
is provided by another well-known form of 
action; that the purpose of the declaratory 
judgment is to serve some practical end in 
quieting or stabilizing an uncertain or disputed 
jural relation either as to present or pros- 
pective obligations; that ordinarily it cannot 
be utilized as a device to circumvent the gen- 
eral rule that equity will not enjoin the en- 
forcement of a valid criminal statute; neither 


*Erwin Billiard Parlor v. Buckney (1927), 156 
Tenn. 278, 300 SW. 565; Lindsey v. Drane (1926), 
154 Tenn. 458, 285 SW. 705; International Mutoscope 
Reel Co. v. Valentine (1936) 286 N. Y. S. 806, aff. 
271 N. Y. 622, 3 NE. (2d) 453; Reed v. Littleton 
(1936) 292 N. Y. S. 363; Pathe Exch. v. Cobb (1922) 
202 App. Div. 450, 195 N. Y. S. 561, aff., 236 N. 
Y. 539; Utah State Fair Ass’n v. Green (1926) 68 
Utah 251, 249 Pac. 1016; Little v. Smith (1927) 124 
Kan. 237, 257 Pac. 959; Multnomah County Fair 
Ass’n v. Langley (1932) 140 Ore. 172, 13 Pac. (2d) 
354; Tirrell v. Johnston (1934) 86 N. H. 530, 171 
Atl. 641; Chung Mee Restaurant Co. v. Healy (1934) 
86 N. H. 483, 171 Atl. 263; Rodgers v. Webster 
(1936) 266 Ky. 679, 99 SW. (2d) 781; Maloney 
Davidson Co. v. Martin (1938) 274 Ky. 449, 8 
SW. (2d) 708; Department of Treasury v. J. P. 
Michael Co. (Ind., 1937) 11 NE. (2d) 512. See, 
also, 114 A. L. R. 1361, note; 87 A. L. R. 1205, and 
other annotations there cited. 
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will it be used to determine in advance the 
precise rights existing between the public and 
law violators on particular facts where no 
special circumstances require it. 

We quite agree with all this. This new 
remedy cannot be made a substitute for all 
existing remedies, and should be used with 
caution. But in this case we are confronted 
with questions of business conduct affecting 
the interests of a large part of the public. 
The criminal aspects of the case are unimport- 
ant as compared with its general import. We 
held in Clark v. Austin, 340 Mo. 467, 497, 
499, 101 SW. (2d) 977, 994, 996, that Sec’s 
11692 and 11693 have a double aspect. The 
former is a valid legislative enactment defin- 
ing the “practice of the law” and “law busi- 
ness.” The latter provides no person shall 
engage in the practice of law or do law busi- 
ness as so defined unless he be a licensed law- 
yer, and no association or corporation shall 
do so at all. A violation of that section is 
made a misdemeanor, but notwithstanding the 
criminal punishment annexed, we may dis- 
cipline as for contempt those who transgress 
the statutory defined regulations. Likewise, 
we think, we may and should declare the 
rights of the appellants in this case under the 
statutes irrespective of their criminal provis- 
ions, but without granting relief in its nature 
injunctive. And the trial court should have 
done likewise. 

Respondents make the further point that 
the Attorney General should have been made 

party to the proceeding instead of being 
merely served with a copy of the petition, as 
was done. This latter course complied with 
the requirement of the last clause of Sec. 11 
of the Declaratory Judgment Act, but we need 
not decide whether it was sufficient or not. 
For respondents did not demur to the petition 
under Sec’s 770 and 774, R. S. 1929, Mo. 
Stat. Ann. pp. 1000, 1010, on the ground that 
a defect of parties was apparent on the face 
of the petition, and therefore must be deemed 
to have waived the point. 

As a matter of fact, the trial court’s de- 
cree did not pass on any of the foregoing 
questions, but merely held that whatever the 
nature of the action had been in the begin- 
ning, respondents’ cross-bill covered all the 
issues in the case and converted it into a suit 
in equity; and the court dismissed the peti- 
tion and decided the case on the cross-bill, 
notwithstanding the fact that neither the 
cross-bill nor appellants’ brief reply raised 
any question concerning the unconstitution- 
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ality of Sec’s 11692 and 11693, as had been 
done in appellants’ petition. Relief by ¢. 
claratory judgment is sui generis, and while 
not either strictly legal or equitable, yet it 
historical affinity is equitable. Borchard » 
Declaratory Judgments, pp. 137-138, 17) 
178. Within the limits of the statute ther 
is no procedural reason why such an actiyy 
may not be heard with a cross-action { 
affirmative equitable relief. | 

All this would make no difference were j; 
not for the fact that respondents assert the 
constitutional question has dropped out ¢j 
the case because the trial court dismissed ap 
pellants’ petition in which it was presente 
and the point was not raised in the cross-hj]] 
or appellants’ reply. They say appellants 
should have revived the constitutional poin: 
in their reply. We grant the law is wel 
settled that the interposition in a legal action 
of an equitable answer praying affirmative 
relief converts the whole proceeding into a 
suit in equity, Ebbs v. Neff, 325 Mo. 1182, 
30 SW. (2d) 616. But we know of no é. 
cisions holding that this warrants the dis 
missal of the petition where it raises issues no: 
presented by the answer or cross-bill and re 
ply. Further, respondents argue that it 
makes no difference whether Sec. 11692 
constitutional or not, because the courts have 
inherent power to define the “practice of the 
law” and “law business’ independent of the 
statute, and did so in Clark v. Austin, supn, 
340 Mo. I. c. 477-8, 101 SW. (2d) 1. c. 982, 
and State ex inf. McKittrick v. Dudley C 
340 Mo. 852, 858, 102 SW. (2d) 895, 8% 
That is true, but we also held in the sam 
Clark-Austin case, 340 Mo. 1. c. 483, 499, itl 
SW. (2d) 985, 996, and State ex inf. Milla 
v. St. Louis Union Trust Co., 335 Mo. §5 
865, 871, 74 SW. (2d) 348, 357, 361, that 
said Sec. 11692 is a valid statute enacted 
under the police power. The Dudley cat 
recognizes the same fact. If that be tre, 
there is no occasion for the courts to exercis 
their inherent power, provided the statute 5 
constitutional and applicable and we find i 
does not frustrate or interfere with judicid 
functioning. Appellants have the right, there 
fore, to be heard on their constitutional qué 
tion, since they have in part based their as 
on it. 

II. We come now to the merits of theca 
Sec. 11692, R. S. 1929, Mo. Stat. Ann. o 
defines the “practice of the law” and ‘! 
business” as follows (the oa i 
ours): 
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“The ‘practice of law’ is hereby de- 
and is the appearance as an ad- 

representative capacity or the 
papers, pleadings or documents 
ormance of any act in such ca- 

nection with proceedings pend- 
<pective before any court of rec- 
-ommissioner, referee or any body, 
mittee or commission constituted 
having authority to settle con- 


fined to 
yocate 


drawing 


bi ard, ( 


business’ is hereby defined to 
he advising or counseling for a 
nsideration of any person, firm, 
or corporation as to any sec- 
the drawing or the procuring 
¢ in the drawing for a valuable 
n of any paper, document or 
affecting or relating to secular 


doing of any act for a valuable 
n in a representative capacity, 
- tending to obtain or securing 
to secure for any person, firm, 
or corporation any property or 
ights whatsoever.” 


e of law was defined in Clark 
ipra, 340 Mo. 1. c. 477-478, 101 
c. 982, as follows (the paragraph- 


“It would be difficult to give an all-in- 
‘lusive definition of the practice of law, and 
attempt to do so. It will be 

sufficient for present purposes to say that 
iced in the practice of law when 
i valuable consideration, engages in 

he business of advising persons, firms, as- 
ir corporations as to their rights 


one is « 


sac Tatine 
SOCcIaTIONS 


r appears in a representative capacity 
as an advocate in proceedings pending or 
prospective, before any court, commissioner, 
board, body, committee, or com- 
mission constituted by law or authorized to 
settle controversies, and there, in such rep- 
capacity, performs any act or 
acts for the purpose of obtaining or defend- 
ing the rights of their clients under the law. 


releree. 


resentative 


“Oth twise stated, one who, in a repre- 
sentative capacity, engages in the business 
ol advising clients as to their rights under 
the law, or while so engaged, performs any 
act or acts either in court or outside of court 
> Ang purpose, is engaged in the practice 
ol law,” 
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The majority opinion in the same case, 340 
Mo. 1. c. 498-499, 101 SW. (2d) 1. c. 995- 
996, said this was equivalent to the statutory 
definition, and State ex rel. McKittrick v. 
Dudley & Co., supra, 340 Mo. 1. c. 858-859, 
102 SW. (2d) 1. c. 899 (2) declares both 
definitions are practically the same. But the 
fact is that the definitions are not the same, 
at least in terminology. Broadly speaking, 
the Clark-Austin definition includes under the 
term “practice of law’ nearly everything that 
the statutory definition classes under two 
heads, “the practice of the law” and “law 
business.”” The first paragraph of the former 
specifies engaging in the business of giving 
advice as to legal rights for a valuable con- 
sideration. The second paragraph includes 
appearances in court, etc., in a representative 
capacity, and related activities, but mentions 
no consideration. The third paragraph covers 
both classes of acts in behalf of clients but 
without requiring a consideration. 

The first paragraph of the statute, defining 
the “practice of the law,” covers appearances 
in courts of record, etc., in a representative 
capacity, and technical preparation therefor, 
but says nothing about a consideration. The 
second paragraph defining “law business” in- 
cludes advice and the drawing of papers re- 
lating to secular rights for a valuable consid- 
eration. The third paragraph is very broad 
and covers ‘“‘the doing of any act for a valu- 
able consideration in a representative ca- 
pacity,” for the purpose of securing for an- 
other ‘‘any property or property rights what- 
soever.” The Dudley case, 340 Mo. 1. c. 859, 
102 SW. (2d) 1. c. 899 (3), held this para- 
graph refers to acts requiring legal knowledge. 

It must be admitted that many definitions 
of the “practice of law” include acts done both 
in and out of court, including services where 
no litigation is in prospect. Nevertheless 
there are fundamental differences between the 
practice of law—in the sense of court work— 
and law business. While a layman may rep- 
resent himself in court he cannot even on a 
single occasion represent another, whether for 
a consideration or not. And a corporation 
cannot represent itself in court at any time 
but must appear by attorney. On the other 
hand the doing of any single act out of court 
in a representative capacity that a lawyer 
might do will not necessarily convict a lay- 
man of engaging in the law business. The 
very term itself implies that he must have 
engaged in the business or held himself out 
as some cases say. [Illustrative decisions are 
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cited in the margin.* The holding out may 
be evidenced by repeated acts indicating a 
course of conduct, or by the exaction of a con- 
sideration. 

The law is well settled that a corporation 
cannot engage in the law business through its 
lay employees or otherwise. This was ruled 
in State ex inf. Miller v. St. Louis Union 
Trust Co., supra, 335 Mo. 845, 74 SW. (2d) 
348, where trust companies were convicted of 
holding themselves out to draw wills, trust 
agreements and the like; also in State ex inf. 
McKittrick v. Dudley & Co., supra, 340 Mo. 
852, 102 SW. (2d) 895, where a collection 
agency held itself out to collect accounts by 
suits; also in Rhode Island Bar Ass’n v. Au- 
tomboile Service Ass’n, 55 R. I. 122, 179 Atl. 
139, 100 A. L. R. 226, where the defendant 
held itself out to provide counsel for the de- 
fense of its members against claims and prose- 
cutions arising from their operation of motor 
vehicles, without furnishing insurance cover- 
age. But the appellants are licensed by the 
laws of this state to write casualty insurance, 
and they are authorized as a part of that busi- 
ness to adjust and deiend claims against the 
insured covered by their policies. Breeden v. 
Frankford Marine, Accident & Plate Glass 
Insurance Co., 220 Mo. 327, 119 SW. 576; 
Heman Construction Co. v. The City of St. 
Louis, 256 Mo. 332, 337, 165 SW. 1032, 1033. 
The question is how far may they employ lay- 
men in the conduct of such insurance business 
and how far must they use lawyers. 

The parties agree that in the decision of that 
question we cannot be swayed by any con- 
sideration such as creating a monopoly for the 
legal profession in the insurance business, but 
must be guided solely by the public interest. 
Indeed, some of the briefs say lawyers ulti- 
mately profit from the bungling of laymen. 
In discussing how the public interest may be 
best served, respondents point to the fact that 
lawyers are officers of the court; that high 
standards of education and conduct are ex- 
acted of them; and that they are subject to 


*People v. Alfani, 227 N. Y. 334, 125 NE. 671, 
Brand, Unauthorized Practice Decisions, 53; Paul v. 
Stanley, 168 Wash. 371, 12 Pac. (2d) 401, Brand, 170; 
In re Morse, 98 Vt. 85, 126 Atl. 550, 36 A. L. R. 527; 
Brand, 81; In re Eastern Idaho Loan & Trust Co., 
49 Idaho 280, 288 Pac. 157, 73 A. L. R. 1319, Brand, 
101; In re Matthews, 57 Idaho 75, 62 Pac. (2d) 578, 
111 A. L. R. 13, Brand, 540; 58 Idaho 772, 79 Pac. 
(2d) 535; Childs v. Smeltzer, 315 Pa. 9, 171 Atl. 
883, Brand, 311; In re Opinion of the Justices, 289 
Mass. 607, 609, 194 NE. 313, Brand, 396; Meunier 
v. Bernich (La. App.) 170 So. 567, 571, Brand 491. 
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strict discipline; whereas such qualifications 
are not required of the lay employees of jp. 
surance companies and the latter have an yp. 
fair advantage because of their great weal, 
and highly organized facilities for the ¢. 
fense of claims. One writer says if there be 
any plaintiffs’ lawyers who employ busines 
solicitors called “ambulance chasers,” then the 
claim adjusters for casualty insurance com. 
panies ought to be called “ambulance riders” 
because they get to the hospital first. 

The fact is pointed out, too, that in recep: 
years there has been a rapid drift of law bus. 
ness to insurance companies. One author is 
quoted thus: “A generation ago the lawyer 
was identified with every phase of a person’ 
fortune. He protected him in his reckless 
youth, he passed upon title deeds to the ney 
home acquired at manhood, he drew up doc. 
ments relating to his business, collected the 
accounts, drew the will, handled the settle. 
ment of the estate, and then repeated the pro- 
cess with a new generation; whereas, today, 
the defense of reckless youth falls to the in- 
surance company—a title company passes on 
the deed to the new home—a charter company 
incorporates the business—credit insurance 
companies, trade associations and collection 
agencies collect the accounts—and a trust 
company writes the will and administers the 
estate. Lawyers generally have protested 
against what they term an encroachment upon 
their exclusive domain.” Respondents’ brie 
enumerates 32 kinds of third party insurance 
procurable today, covering nearly every kind 
of liability to which a person might be sub 
jected at home, in business, in travel or it 
sport. 

On the other hand appellants say that if the 
strict doctrine contended for by respondents 
be enforced, every railroad, bus, boat or ait 
line agent who prepares a ticket for a traveler 
or a bill of lading or shipper’s contract for 
freizht shipper, fills in the blanks, and e& 
plains to the recipient his rights thereunder 
is engaged in law business. So, too, of the 
bank or loan company employee who fills out 
a note or mortgage in dealing with a customer: 
of a policeman who tells you where you miy 
park your car, and how long; and of the en 
ployees of practically every kind of busines 
negotiating and contracting with the public 
for there are legal rules applying to all sud 
transactions. 

As to the effect of such a regime, the vie 
president of one of the appellant compamis 
testified it would increase the cost of opel 
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ion for his company in Missouri alone, $21,- 

9 each of the first two years and $15,000 

oer vear thereafter; and it was stipulated the 

crease for each company would exceed 

27590 annually in this state. It was also 

23 designated groups of busi- 

ns throughout the United States 

y employees adjust and settle 

3,876,162 draft or fill in con- 

wactual documents, whereas there are only 

;000 lawyers in the United States. The 

\merican Federation of Labor 

ac states it represents 27,000 

ions, with about 4,500,000 mem- 

lay officers of the various in- 

canizations draft labor contracts 

vers fixing the terms of employ- 

r members, and union officers also 

neces, negotiate for the settlement 

d appear before various govern- 

ite agencies, pension boards, se- 

mpensation commissions; that if 

ces have to be performed by at- 

effect upon the Federation will 

The brief for the American Tran- 

1 as amicus curiae states it rep- 

streetcar and bus transportation 

the country, and that some 

its lav employees would be displaced 

if ihe decree of the trial court were applied 

The brief in behalf of the Association 

i Farmers County Mutual Fire Insurance 

Companies of Missouri, as amicus curiae, 

shows that its membership consists of small 

mutual fire insurance companies, usually 

perating in only one county and always con- 

ducted under lay management for the sake of 
economy. 


shown that 
ness concel 
3.651.447 

claims, and 


by way of illustration respondents compare 
the legal profession to the medical profession 
and call attention to the rigid requirements 
in education, training and ethics exacted of 
thelatter. To that appellants answer that in 
the treatment of human ills the medical pro- 
lesion must compete with proprietary medi- 
cinés, masseurs and other physicianary pro- 
lesions founded on different theories, such 
a5 osteopathic and chiropractic doctors; and 
that the public is left free to choose between 
them. 

Now, getting back to the specific holdings 
i the trial court, and keeping in mind that 
the casualty insurance business and the ad- 


lustment and defense of claims against policy- 
holders by the insurer is legitimized by our 
“tatutes and decisions; and that a corporation 
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can act only through human agency, let us 
take up the several items. 

The trial court held first that the acts of 
the appellants’ lay employees in investigating 
claims, such as discovering witnesses and evi- 
dence, taking statements, photographs and 
the like, is proper. There is no issue about 
that. 

Second, the court held the appraisement of 
damage to physical property by such lay 
employees is lawful where liability is undis- 
puted. And in its fourth finding the court 
allows lay employees to determine or recom- 
mend the amount to be set up as a reserve 
against outstanding claims, this being an esti- 
mate made for administrative and fiscal pur- 
poses of the sum which will be required to 
settle the claims. The third finding of acts 
forbidden prohibits lay employees from ad- 
vising the companies or the assured of their 
legal rights, and the sixth finding holds that 
lay employees (including claims managers) 
cannot determine the legal liability of the in- 
surer and the extent and nature thereof, for 
the company or the insured, or both. 

We are unable to see why lay employees 
may make an appraisement of the damage to 
physical property where liability is undis- 
puted, but cannot do so where it is disputed. 
After all, the question of the amount of dam- 
age to an automobile, a plate glass window, 
boiler or other physical property, is not a ques- 
tion for legal experts but a question for me- 
chanical experts in the particular line, and 
there is no reason why a claim investigator 
or adjuster should be denied the right to 
gather information on these questions from 
the proper sources, form his own judgment 
and report it to his company, whether the 
damage is disputed or not. 

Furthermore, if a lay employee may de- 
termine or recommend the amount to be set 
up as a reserve for claims, why may he not 
determine or make a recommendation as to 
the monetary extent of the whole liability, 
which must be balanced by the reserve. 
True, this liability may include damages to 
person as well as property. But as to per- 
sonal injuries the adjuster would also be de- 
pendent on the advice of physicians. It is 
not a matter for legal experts. Under the 
sixth clause of the appellants’ code a licensed 
attorney is regularly employed in each claims 
office to pass upon all questions of law and 
legal liability arising in the office, and under 
the seventh clause lay employees are enjoined 
from expressing any opinion or attempting to 
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pass upon any question of law or legal liability, 
other than to quote advice of counsel. So 
there is no reason for forbidding them to de- 
termine the /egal liability or the nature there- 
of, or of advising the company or the insured 
of their legal rights, since they do not do that. 


The third finding of acts allowed permits 
a lay employee to procure the execution of 
prepared instruments, where he exercises no 
discretion in the selection or preparation 
thereof, and to make payment by delivery of 
a check, draft or money in discharge of the 
claim. The second finding of acts forbidden 
restrains the lay employee from selecting or 
preparing releases, covenants not to sue, con- 
tracts or agreements for the settlement or 
compromise of claims against the insured, and 
other like documents affecting secular rights. 
This finding would apply even where the claim 
has already been compromised for an agreed 
sum, and only needs to be closed. The third 
clause of appellants’ code permits lay em- 
ployees to fill in on printed forms, the releases 
to be executed by claimants. But the fourth 
clause of the code provides such lay employees 
shall not draft releases and requires all forms 
of releases used by lay employees to be pre- 
pared by lawyers, Workmen’s Compensation 
Commission, or other public authorities. 


So this presents the question whether a lay 
claim adjuster may select the appropriate form 
of release from the several prepared by counsel 
for the company, fill in the blanks, have the 
instrument executed by the claimant, pay the 
amount already agreed upon, and close the 
case. We think he may, because the perform- 
ance of such simple, routine services requiring 
only a slight knowledge of the law does not 
constitute law practice or business. The 
decisions are not all one way on this question. 
Some cases hold there is no such thing as a 
simple instrument; that a profound knowledge 
of the law may be required in filling out any 
blank form, the amount depending on the facts 
underlying the transaction. A prepared form, 
they say, is simply a convenience or timesaver 
when the facts warrant its use. Cases ex- 
pressing this view are cited in the margin.’ 
Other recent well considered cases hold to the 

'L. Meisel & Co. v. National Jewe'lers’ Board of 
Trade, 152 N. Y. 913, Brand, 28, aff. 157 N. Y. S. 
1133; People v. Title Guaranty & Trust Co., 227 N. 
Y. 366, 125 NE. 666, Brand 58; People v. Alfani, 227 
N. Y. 334, 125 NE. 671, Brand 53; In re Matthews, 
57 Idaho 75, 62 Pac. (2d) 578, 111 A. L. R. 13, 


Brand 540; Paul v. Stanley, 168 Wash. 371, 12 Pac. 
(2d) 401, Brand 170. 
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view expressed by us above. If appellany 
lay employees were holding themselves oy j 
the public as qualified to draw legal ingir). 
ments and pass on a great variety of questioy 
our view doubtless would be different, py 
here, so far as concerns the question presenta 
said employees are confining themselves to th, 
work of taking releases of claims already sq. 
tled on forms already prepared by lawyer, 
this being a part of the regular business 9 
their employer. We cannot see any benefi 
to the public in holding such work must lk 
done by lawyers. If, as we held in State » 
rel. McKittrick v. Dudley, 340 Mo. 1. c. 864 
102 SW. (2d) 1. c. 902 (14), a corporation 
may collect liquidated claims so long as i 
does not threaten suit, why may not its lay 
employee pay a liquidated claim and take, 
release on the appropriate form prepared by 
its counsel? 

The fifth holding of the trial court on acts 
forbidden prohibits lay employees from é. 
termining whether the company’s particular 
insurance contract covers a particular casualty 
of the insured. Sometimes it may be obviow 
that it does; sometimes the facts may rais 
questions of law calling for the professional 
judgment of a lawyer. But since the sixth 
clause of appellants’ insurance code requits 
that the claims attorney in the office pass on 
all such questions and his advice is authorite- 
tive, we can see no reason for this holding. 

The fourth finding in the decree on att 
forbidden prohibits lay employees from a 
pearing before the Workmen’s Compensatic 
Commission and presenting the legal rights 
others to the Commission or any “one of sail 
Commission, either at formal or inform 
hearings.” The ninth clause of appellant 
code allows lay employees to participate i 
(informal) conferences with or before th 
Commission, but denies them the right toa 
pear as advocates in any (formal) proceeditt 
before that body. Since these lay employes 

“Cain v. Merchants Nat'l Bank & Trust Co 
N. D. , 268 NW. 719, 723 (4), Brand 528; Int 
Eastern Idaho Loan & Trust Co., 49 Idaho 280, * 
Pac. 157, 73 A. L. R. 1319, Brand 101; In re Me 
thews, 58 Idaho 772, 79 Pac. (2d) 535; Child: 
Smeltzer, 315 Pa. 9, 171 Atl. 88 
311; In re Umble’s Estate, 117 Pa. Super. 15, 1774 
340, 342 (2); State ex rel. Wright v. Barlow, ! 
Neb. 294, 268 NW. 95, 96, Brand 523; Short: | 
Farrell, 327 Pa. 81, 92, 193 Atl. 25; Detroit 
Ass’n v. Union Guardian Trust Co., 282 Mich. 2 
276 NW. 365, 370, 281 NW. 432, 433; Mem 
American Security & Trust Co., (D. C. D.C) 
Fed. Sup. 177, aff. ; Atlantic County Bar Ast 
v. Ullrich (June, 1939), N. J. Ch. 
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go not appear at formal proceedings, the only 
question remaining is whether they can ap- 
near at the informal conferences, which are 
‘onadversary and held only for the purpose 
{ promoting a voluntary settlement of the 
daim. Such settlements are made by the 
wrties not the Commission and in those 
‘stances the Commission is not settling the 
controversy within the meaning of the first 
nart of Sec. 11692, supra, defining the “prac- 
sce of the law.” However if lay claim ad- 
ister are engaging in “law business” when 
chev adjust claims by direct, private negotia- 
ion with the claimant, they would be doing 
che same thing when they settle claims at these 
informal conferences. On the other hand, if 
they can legally negotiate a settlement pri- 
rately, they can also do it before the Com- 
mission at such conferences. So we turn to 
the question whether appellants’ lay adjusters 
may settle claims against policyholders in 
the ordinary case. 

The trial court’s first finding of acts for- 
hidden prohibits appellants’ lay employees 
irom adjusting and settling claims against 
their policyholders and negotiating with claim- 
ants in respect thereto. It was held in Fichette 
:. Taylor, 191 Minn. 582, 254 NW. 910, 94 
A. L. R. 356, Brand 321, and Meunier v. 
Bernich (La. App.) 170 So. 567, Brand 491, 
that independent adjusters who hold them- 
selves out to the public as being engaged in 
the business of adjusting, settling and col- 
lecting claims for personal injuries, are practic- 
ing law unlawfully. In the latter case this 
ruling was made in the face of a statute per- 
mitting such business. Respondents earnest- 
ly argue that if a lay adjuster cannot handle 
aclaim for the injured party or the insured 
it would be unfair to say he can do so for the 
ther party to the controversy—the insurer. 
It makes no difference, they say, whether he 
is in the general practice and has many 
clients, or is working for an insurance com- 
pany on a salary and has only one client; 
tither way he is in the business. The act, 
not the person by whom or for whom or the 
place where it is done, determines whether it 
is unauthorized law business. 

Appellants answer that the insurance corpo- 
ration can only act through human agency, 
that it is not the client of its salaried em- 
pioyees; and that to be engaged in the law 
business, as the very term implies, they must 
hold themselves out to the public as being 
engaged in the business of settling claims. 
And that thought is sustained in principle by 
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the cases cited at the bottom of page 22, 
supra (Page 16 of Journal). The question is 
difficult, but we have come to the conclusion 
that appellants are correct in this contention. 
The reason why laymen are forbidden to en- 
gage in the law business is that it is detri- 
mental to the public interest for them to repre- 
sent themselves to the public as being qualified 
to do that business when they are not, thereby 
ensnaring the public and spreading error 
broadcast. The cases show that in most in- 
stances such adjusters advertise extensively — 
which is permissible if what they do is not 
law business. 


On the other hand, appellants’ lay claim 
adjusters work only for their several employ- 
ers, who hire and retain them with their eyes 
open. When they deal with claimants it is 
on an adversary basis, not a representative 
basis implying a fiduciary relation. Indeed, 
it might be said argumentatively that an in- 
surance claim adjuster who is a lawyer would 
be better equipped to outwit the claimant than 
one who is not,—if he were so disposed. We 
cannot agree the fact that a lawyer-adjuster 
would. be amenable to bar discipline furnishes 
an adequate reason for requiring all adjusters 
to be lawy¢rs. A lawyer must be educated in 
many branches of the law that he would sel- 
dom if ever be required to use as a claim ad- 
juster. And so far as concerns the disciplin- 
ing of adjusters, that can be accomplished by 
appropriate legislation, as has been done in 
fifteen states. Accordingly we set aside all 
the findings of the trial court as to acts per- 
mitted, except the first and fourth, and all 
the findings as to acts forbidden; and make 
the following findings: 

1. The Court declares the law to be that 
the relationship existing between an appellant 
company and the person to whom it issues 
any of its forms of casualty insurance policies 
is that of insurer and insured, and it is not 
that of attorney and client. 

2. The Court declares the law to be that 
when a lay investigator employed by any ap- 
pellant company investigates for his employer 
the facts and circumstances relating to a 
casualty or claim arising under a policy of 
casualty insurance issued by his employer, 
and reports to his employer the facts ascer- 
tained in such investigation, these acts of 
such lay investigator do not constitute the 
practice of law or the doing of law business. 

3. The Court declares the law to be that 
when a lay adjuster employed by any appel- 
lant company, in effecting settlement of a 
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claim arising under a policy of casualty insur- 
ance issued by such company, fills in, on a 
printed form prepared by counsel for the 
company, the Workmen’s Compensation Com- 
mission or other public authority, the release 
to be executed by such claimant, such act of 
such lay adjuster does not constitute the prac- 
tice of law or the doing of law business. 


4. The Court declares the law to be that 
when a lay adjuster employed by an appel- 
lant company, in the negotiation and settle- 
ment of a claim arising under a policy of 
casualty insurance issued by his employer, 
truthfully states to the claimant or claimant’s 
representative what the company’s attorney 
has advised such company as to the liability 
of the company or its insured upon such claim, 
this act of such lay adjuster does not con- 
stitute the practice of law or the doing of law 
business; but he shall not state his own 
opinion as to the legal rights of the company, 
insured or claimant. 

5. The Court declares the law to be that 
when a lay investigator or adjuster employed 
by an appellant company, in his reports to 
his employer, expresses his opinion as to the 
monetary extent of the liability of his em- 
ployer, or of the insured, upon any claim 
which he is charged with investigating or ad- 
justing, such acts of such lay investigator or 
adjuster do not constitute the practice of law 
or the doing of law business; provided, he 
shall not pass on any question of law or legal 
liability. 

6. The Court declares the law to be that 
when a lay investigator or adjuster employed 
by an appellant company, in a report to his 
employer states the opinion (if any) given 
by the company’s counsel on any question of 
liability upon any given claim, such act of 
such lay investigator or adjuster does not 
constitute the practice of law or the doing of 
law business. 


7. The Court declares the law to be that 
when a law investigator or adjuster of an ap- 
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pellant company participates in a conferenc 
with or before the Workmen’s Compensatio, 
Commission, such conference being held }y 
and at the instance of such commission or jt; 
representative for the purpose of endeavoring 
to bring about an amicable agreement betwee, 
the insurer and the injured employees as jy 
payment of compensation, such act of such 
lay investigator or adjuster does not constitute 
the practice of law or the doing of law business 

8. The Court declares the law to be thy 
when a lay adjuster or lay claims manager of 
an appellant company determines for his em. 
ployer the pecuniary limit which his employer 
will be willing to offer or pay in settlemen: 
of any claim arising under a policy of casualty 
insurance issued by such employer, this act 
of such lay adjuster or lay claims manager 
does not constitute the practice of law or the 
doing of law business. 

9. The Court declares the law to be that 
when a lay employee of an appellant company 
exercises his judgment as to which of several 
forms of release prepared by counsel for the 
company he will use in settlement of a claim 
arising under a policy of casualty insurance 
issued by such company, neither of these acts 
by such lay employee constitutes the practice 
of law or the doing of law business. 

10. The Court declares the law to be that 
the issuance by an appellant company of a 
policy of liability insurance, and the act of 
such company, in accordance with the terms 
of such policy, in interceding by an attorney 
at law and maintaining a defense in behali 
of the insured when a claim is made or a sult 
is brought against the insured, do not cor 
stitute the practice of law or the doing of lav 
business, though the amount sued for &: 
ceeds the amount of insurance coverage. 

The judgment of the trial court is reverse 
and the rights of the appellants are decreed 
as herein stated. 

GeEorGE R. ELLISON, 
Judge. 


All concur. 
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Report of Committee on Casualty Insurance 


TOUR Committee submits this, its report, 
with the explanation that the Committee 

had no formal meeting since its appointment. 
Xo special work or suggestion for recom- 
mendations has been assigned to the Com- 
and this report, therefore, contains 
hich the Committee feels may be 
ind interesting to the general 


mittee. 
only items ¥ 
informative 

membership 

In its report to the 1938 Convention the 
mmittee on Casualty Insurance 
prefaced report with the comment that 
yethaps more than any other case which had 
arisen in recent years the Missouri case, seek- 
ine the status of insurance com- 
ees doing investigation and ad- 

attracted general attention in 
insurance world. 

Because of its importance we include in this 
report a reference to that case, which on May 
dnd, 1939, was decided by the Supreme Court 
{ Missou No doubt a broader and more 
mplete report with respect to this litigation, 
and its final effect and outcome, will be made 
by the Committee on Unauthorized Practice 
ithe Law. But because of the prior refer- 
ence by the Casualty Insurance Committees 
to this and other similar litigation, perhaps 
sme purpose will be served by referring to 
it briefly in this report. 


utgoing ¢ 


. ] yr 
ng to dete 
nany emplo' 
justing W 


the casual! 


No doubt the membership recalls that last 
year the trial court rendered an adverse de- 
ision against the six insurance company 
plaintiffs, restricting the work of the lay ad- 
justers, with which restrictions a large por- 
tion of the membership is probably familiar. 
The insurance companies appealed from the 
lower court decision to the Supreme Court of 
Missouri. The case was given widespread 
attention and before its consideration by the 
Supreme Court a number of briefs were filed 
by amici curiae on both sides. Thus briefs 
‘ipporting the position of the appellees were 
tiled by a number of Bar Associations in 
various cities and states. On the side of the 
appellants briefs were filed by the American 
Federation of Labor, the American Transit 
\sociation, five Casualty Insurance Com- 
panies, Various other insurance companies and 

* Association of Casualty and Surety 


The scope of this present report on this 
particular litigation is simply to refer to the 


decree of the Supreme Court of Missouri, 
which substantially held as follows: 


1. The relationship between an insurance 
company and an assured is not that of at- 
torney and client. 

2. A lay investigator employed by an 
insurance company reporting the results of 
his investigation on facts and circumstances 
to his employer, is not engaged in the prac- 
tice of law. 

3. A lay adjuster in effecting a settle- 
ment of a claim who fills in a printed form 
of release prepared by counsel for the com- 
pany, or supplied by the Workmen’s Com- 
pensation Commission, or other public au- 
thority, for execution by a claimant, is not 
practicing law. 

t. A lay adjuster in negotiating settle- 
ment of a claim who truthfully states to a 
claimant what his employer’s attorney has 
advised the insurance company concerning 
its liability, is not practicing law, but he 
shall not state his own opinion as to the legal 
rights of the company or its insured or the 
claimant. 

5. A lay investigator or adjuster who in 
his reports to his employer expresses his 
opinion as to the monetary extent of his 
employer’s liability, is not practicing law, 
provided he does not pass on any question 
of law or legal liability. 

6. A lay investigator or adjuster who in 
his report to his employer states the opinion 
(if any) of the company’s counsel on any 
question of liability, is not practicing law. 

7. A lay investigator or adjuster who 
participates in a conference before a Work- 
men’s Compensation Commission, held at 
the instance of the Commission or its rep- 
resentative for the purpose of effecting an 
amicable agreement between the insurance 
company and an injured employee as to the 
payment of compensation, is not practicing 
law. 

8. A lay adjuster or lay claims manager 
of an insurance company who determines 
for his employer the pecuniary limit which 
his employer will be willing to offer or pay 
in settlement of any claim arising under a 
policy of insurance, is not practicing law. 

9. A lay employee of an insurance com- 
pany who exercises his judgment as to 
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which of several forms of release prepared 
by counsel for the insurance company he 
will use in settlement of a claim, is not 
practicing law. 

10. The issuance by an insurance com- 
pany of a policy of liability insurance, and 
the act of such company in accordance 
with the terms of its policy in interceding 
by an attorney at law and maintaining a 
defense in behalf of the insured, do not con- 
stitute the practice of law, notwithstanding 
the amount sued for exceeds the amount 
of the insurance policy. 


Liberty Mutual Insurance Co. et al v. E. 
W. Jones, et al. No. 36,137 Docket 
Missouri Supreme Court. (As yet 
unreported). 


While on this same subject matter, which 
for years has been the source of discussion, 
and sometimes conflict, perhaps it should be 
mentioned in this report that on January 8th 
of this year, at Chicago, after eighteen months 
of negotiations between an organization com- 
posed of five representatives of the American 
Bar Association and five representatives of 
the Insurance Associations having an interest 
in the problems of claims and loss adjust- 
ments, an agreement was reached as to the 
practices which the companies and their ad- 
justers and investigators may, and may not, 
indulge in. 

For a complete analysis of the agreement, 
this Committee would refer the membership 
to an article entitled “The Adjuster Agree- 
ment” written by Mr. Ambrose B. Kelly of 
Chicago, IIll., one of the insurance representa- 
tives on the Conference Committee, which ap- 
peared in the April, 1939 Insurance Counsel 
Journal. 

No doubt a full discussion of this agree- 
ment also will be included in the report on the 
Unauthorized Practice of Law Committee, 
the chairman of which, Mr. Oscar J. Brown 
of Syracuse, N. Y., was likewise chairman of 
the Conference Committee. 

Perhaps we should not leave this subject 
without likewise referring the membership 
to the case of J. L. Wilkey & J. L. Wilkey, 
Adjuster, Inc. a Corporation v. State of Ala- 
bama, ex rel. Jim C. Smith, a decision which 
has particular reference to the independent 
insurance adjuster, the decision in this case 
being printed in full on page 6 of the April, 
1939 issue of the Insurance Counsel Journal. 

As we have previously indicated, a discus- 
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sion of this entire subject matter lies mox 
properly in a special committee appointed jg, 
the consideration of these particular complex. 
ing problems, but we feel that a report of the 
Casualty Insurance Committee would not by 
complete without some reference to these 
developments. } 

It is interesting, as well as gratifying, tp 
learn of the success in 1938 of the insurance 
companies and police authorities in breaking 
up fraudulent claim and fake accident rackets 
Announcement made early this year by the 
Claims Bureau, a department of the Associa. 
tion of Casualty and Surety Executives, jp. 
dicates the companies and the various police 
departments have cooperated to make telling 
inroads into this nefarious practice. 

In the light of the recent startling pres 
dispatches with reference to “mass murders 
in one of our Eastern states, for the recover 
of insurance on the victims’ lives, the an 
nouncement of the Claims Bureau is partic. 
ularly illuminating. 

The report shows that during 1938 a total 
of 164 cases referred for criminal prosecution 
by District Attorneys, or disciplinary action 
by bar associations or medical societies, pro- 
duced jail sentences aggregating more tha 
29 years imprisonment, $3,750.00 in fines, 
the disbarment or suspension of fourteen at- 
torneys, and the suspension of one doctor. 
In addition, nine persons received suspended 
sentences and five were placed on probabtion 

The violation of various statutes by de 
liberately engaging in the practice of defraué- 
ing insurance companies through the medium 
of faked accidents and other rackets, whid 
had proved highly lucrative to underworld 
operators, was responsible for the prisit 
sentences. Disbarment or suspension of 2: 
torneys resulted primarily from violations «i 
ambulance chasing regulations. 

The Claims Bureau maintains a staff 0 
trained investigators, many of whom cam 
from the Federal Bureau of Investigation. 
Altogether 419 different cases were inves 
gated in 1938. There were involved a tot 
of 781 persons, of whom 269 were attome}s 
66 doctors, 63 runners, 272 claimants and Ill 
miscellaneous. Of the 164 cases referred i 
prosecution or disciplinary action, 102 wet 
to district attorneys, 56 to bar associations 
and six to medical societies. 

It is enlightening to know that the m0 
common practice of the accident racketett ® 
to fall beside a passing automobile so cleve") 
that to by-standers it would appear he ¥ 
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tually hit. A simulation of intense pain 
alluen) . . 
ysyally attracts volunteer witnesses. Slip- 
u> J 


sing off of the running board of taxicabs, 
“umbling over hotel furnishings, and falling 
‘om railroad train platforms have also been 
sgpular. The art of dropping foreign sub- 
“ances into their food at restaurants also has 
its devotees. 

Yea, verily may the claims and trial at- 
jmevs paraphrase the ancient proverb of 
‘All is not gold that glitters” into “All are not 
inured who complain.” 

Tt is of more than passing interest to the 
‘nsurance attorneys in the field to note the 
recent announcement on the part of the Na- 
ional Bureau of Casualty & Surety Under- 
yriters that a substantial revision has been 
made in standard policy provisions for 
automobile liability insurance without extra 
cost to the assured. 

While this new coverage becomes effective 
immediately in a great number of States, the 
insurance attorney will, of course, in the event 
he is faced with a case coming under these 
new coverages ascertain from the insurer client 
the exact provisions and all details surround- 
ing the coverage. 

There is given below a few of the more im- 
portant changes: 


1. Territorial extension. The policy has 
been broadened to cover an insured auto- 
mobile within the United States of America, 
including its possessions, Canada or New- 
foundland, or while on a vessel between 
ports within said territory. 

2. Trailer coverage. The definition of 
an “automobile” has been amended to in- 
clude a trailer other than a trailer home, 
while used exclusively for personal pleasure 
or family purposes. In short, this addi- 
tional coverage now automatically affords 
trailer protection for such strictly personal 
pleasure and family purposes as the average 
insured requires without additional charge. 

‘ommercial Use. The definition of 
“commercial” has been broadened to per- 
mit the occasional use of an insured com- 
mercial car for personal, pleasure, family 
and other business purposes without addi- 
tional charge. Heretofore, commercial car 
protection applied only while the car was 
ued in direct connection with the in- 
sured’s business or business occupation. 

4. In addition to the above, the standard 
policy now automatically includes by en- 
dorsement “the drive other private pas- 


INSURANCE COUNSEL JOURNAL 


Page 23 


senger automobile” coverage. This cov- 
erage, without additional cost, protects the 
owner of a private passenger automobile 
against liability while operating or riding 
in another automobile. This protection 
also covers the owner’s spouse. 


Some of these changes, and we have not 
mentioned all, are important for the field at- 
torneys to know about in our opinion and 
full information may be secured from the in- 
surer client. 


One of the most frequently interpreted 
clauses of the automobile liability insurance 
contract is the so called “omnibus clause.” 
Recently the Appellate Courts of several 
States have again interpreted this clause in 
rather important decisions, with particular 
reference to the “actual use with permission” 
portion of same. 

The word “omnibus” is, of course, derived 
from the Latin word “‘omnis,” meaning “all.” 
The adjective “omnibus” has a more restricted 
meaning than the word from which it is de- 
rived would imply. Unfortunately, however, 
in many cases our Appellate Courts have, in 
effect, given a coverage under this clause as 
wide and all inclusive as the parent word 
would indicate. 

The definition of “insured” as found in the 
National Standard Automobile Liability In- 
surance Policy is as follows: 

“ . The unqualified word ‘insured’ 
wherever used includes not only the named 
insured but also any person while using 
the automobile and any person or organiza- 
tion legally responsible for the use thereof, 
provided that the declared and actual use 
of the automobile is ‘pleasure and business’ 
or ‘commercial,’ each as defined herein, and 
provided further that the actual use is 
with the permission of the named _in- 
sured... .” 


Just what is the contemplation and mean- 
ing of the words “actual use” as found in this 
policy provision? 

For instance, if an insured, having just 
used his automobile, instructs an employee, 
or the chauffeur, to return the automobile to 
the insured’s home, or to any other definite 
place, and instead of so doing the employee 
uses the car in some other fashion or for some 
other mission, not contemplated by the in- 
sured’s directions, and an accident results, is 
the employee’s use of the car covered by the 
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“actual use with permission of the insured” 
portion of the omnibus clause? 

It may be argued that the deviation, if a 
sufficiently substantial one, may relieve the 
owner of the car,—but what about the insur- 
ance company? Is the omnibus clause broad 
enough, under such circumstances, to include 
the employee as an additional insured? 


It will be noted that there is an important 
change in the wording of the standard policy 
from the old forms in the substitution of the 
phrase “‘actual use” for the word “use.” This 
obviously was designed to clarify some con- 
fusion which existed and to halt the inclina- 
tion on the part of the courts in a number of 
instances to give wider coverage than the 
policy intended. An interesting discussion of 
the problem involved is contained in Apple- 
man’s Work on Automobile Liability Insur- 
ance, Callaghan & Co., page 106 et seq. 


In discussing the change from the word 
“use” to the phrase “actual use’? Mr. Apple- 
man points out, at page 110, as follows: 


‘“ ., Some minority cases have held that 
the use is with permission if the original 
bailment had been made with consent of 
the insured. Under the newer wording it 
is almost essential that the use made of the 
vehicle at the time of the accident must be 
one actually contemplated by all parties 
when the bailment was made. If this 
clause is given the sound and unambiguous 
construction which its terms require, it will 
probably result in a number of the minority 
jurisdictions altering their results to con- 
form with the majority view. .. .” 


Several interesting cases have recently in- 
terpreted this clause. One of them, Leonard 
G. Haeuser v. Aetna Casualty & Surety Co. 
et als., 187 So. 684, decided by the Court of 
Appeal for the Parish of Orleans, State of 
Louisiana, has just become final on May 29th, 
1939, through the action of the Supreme Court 
of the State of Louisiana, in denying writs of 
Certiorari or Review. (For former opinion 
see 185 So. 493). 

In that case the insured instructed the 
driver to take the car from his place of busi- 
ness to his residence and put the car in the 
garage for the night. Instead of doing this, 
the driver proceeded to the residence of a 
friend and there met the plaintiff, Emile 
Haeuser, and several other persons, and after 
driving around for a while was on his way 
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back to his friend’s house when an accident ,, 

curred, in which the plaintiff was injured, 
The policy contract contained the Standarj 

clause as set out supra. In the trial coy, 


pon the 
ome. O 


The Ok! 


the driver of insured’s car was found to } piginal gt 
negligent and judgment was rendered in fame? * °° 
ause of t! 


of plaintiff against him but absolved the i, 
surer. Upon appeal this judgment was x 


firmed, but by a divided court. See al 


In its reasoning the Court of Appeal dis ni 
tingushed the case from that of Parks v, Ha 
181 So. 191, in which case the omnibus clauy 
contained the phrase “use with permissiog’ ne 
instead of the phrase “actual use” found paerally 
the standard contract. Briefly the Pork 
case decided by the Louisiana Supreme Cour Hard 
in 1938 held that irrespective of the use; wee 
which the bailee put the car, if the perm Cou 
of the insured was granted in the first j war 
stance for the use of the car, the omniby Suyd 
clause covered the bailee. Thus the Court ¢ Pen 
Appeal held in the Haeuser case that becaw Lapor 
of the inclusion of the phrase “actual use” i of 3 
the standard policy, the driver of the car wa 649. 
not additionally insured under the omniby Colum 
clause. Sth 
A rehearing was granted however, ay (24 
finally the appellate court reversed its po 
tion and the minority opinion became the m In cons 
majority opinion of the court. Briefly iygme’mst the 
aeuser Cas 


majority opinion on rehearing held that » 
distinction could be made between the phras 
“actual use” and the word “use” as applie 
to the situation which presented itself, a 
the court adopted the holding in the Parl 
case to the substantial effect that permissi 
given in the first instance for the use of t 
car brought the driver under the omnibi 
clause, irrespective of deviation from origi 
instructions. 


ggested 1 


eport | 


As we have said Writs of Certiorari or 


view were refused by the Louisiana Suprem 
Court so that this case is now final. 


ucted to 
ipulsory 


= satory |, 
To some extent, along the same gene ; 


lines, the Supreme Court of Oklahoma decitt “y * 
the case entitled Lloyds America v. Tink ay ™ 
paugh et al 88 Pac. 2nd 356, (March 

1939). There the policy contained the clat rhs ap 
providing “the actual use in each instance gm ‘ent 0 
with the permission of the named insure lity legis 
Permission was given by the insured to he prese 
friend to use his car to go to the dentist's! 

fice. He went there for treatment and them “Financ 
after instead of returning to his friend’s hom “Prior | 
he drove the dentist to a barbecue sue. 1:41 


where they stayed about a half hour, whe 
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pon the bailee then drove to the dentist’s 

ome. On the way the accident occurred. 

The Oklahoma Supreme Court held that the 

iginal grant of permission was not annulled 

» as to relieve the insurer from liability be- 

ause of the deviation which took place. 

See also Schultz v. Krosch (Anchor Cas- 
ualty Co. Garnishee), 284 North West- 
ern 782 (March, 1939). 


In connection with the “omnibus clause” 
enerally, see recent cases as follows: 


Hardware Mutual Casualty Co. v. Mil- 
waukee Automobile Ins. Co., Supreme 
Court of Wisconsin, 282 North West- 
ern 27. 

Snyder v. Carlson, Supreme Court of 
Pennsylvania, 5 Atlantic (2d) 588. 
Laporte v. Houle et al, Supreme Court 
of New Hampshire, 4th Atlantic (2d) 

649. 

Columbia Casualty Co. v. Thomas et al, 
5th Circuit Court of Appeals, 101 Fed. 
(2d) 151. 


In construing the “actual use” clause 
painst the contention of the Insurer in the 
aeuser case, perhaps the writer of the opinion 
ggested wisely when he said: 
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“.,. . But whatever may have been the 
intention of the author of the clause in 
question, we are unable to give it the effect 
claimed for it. It would have been so 
simple to have indicated that intention by 
the use of appropriate language such, for 
instance, as requiring that the use of the 
automobile be within the scope of the per- 
mission granted.” 


It was the intention of this report to in- 


‘clude a short reference to a number of cases 


which we thought rather important in the 
Casualty field. Several very novel decisions 
have been rendered and many rather import- 
ant ones. However, on second thought we 
have concluded that most of the members re- 
ceive through the various law publications and 
decision services information regarding same, 
so that any reference we might make would 
be superfluous. 
The report is already long enough, and it 

is respectfully submitted. 

ALvin R. Curistovicu, Chairman 

A. B. KELLER 

FRANK X. CULL 

Wi1.t1aM D. Hassett 

Frep S. BALL, JR. 

KENNETH B. HAWKINS 

WILLiaM C. SEARL 

Joun L. Barton 

FRANK C, MANN. 


eport of Committee on Compulsory Automobile Insurance and 
Financial Responsibility Legislation 


HIS Committee was appointed pursuant 
to a resolution adopted at the meeting of 
e Association last year, whereby it was in- 
ucted to make a study of the proposals for 
ipulsory financial responsibility and com- 
satory laws pertaining to automobile ac- 
ents, and to formulate recommendations 
the Association, and to report at this 


‘his report does not embrace a detailed 
tement of the history of financial respon- 
ility legislation. 


he present situation is as follows: 
“Financial Responsiblity Legislation 
“Prior to the legislative sessions of 1939, 


inancial Responsibility Laws were in ef- 
ect in the following states: 


Arizona, California, Colorado, Connecti- 
cut, Delaware, District of Columbia, Hawaii, 
Illinois, Indiana, Iowa, Kentucky, Maine, 
Maryland, Massachusetts, Michigan, Min- 
nesota, Montana, Nebraska, New Hamp- 
shire, New Jersey, New York, North Caro- 
lina, North Dakota, Ohio, Oregon, Pennsyl- 
vania, Rhode Island, South Dakota, Ten- 
nessee, Vermont, Virginia, West Virgina 
and Wisconsin. 

“At the 1939 sessions bills proposing new 
Automobile Financial Responsibility Laws 
were introduced in Florida, Georgia, Idaho, 
Kansas, North Dakota, South Carolina, 
Utah, Washington and Wyoming. 

“The Idaho, Kansas, North Dakota and 
Washington bills have been enacted. 

“The Georgia, South Carolina, Utah and 
Wyoming bills failed. 
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“The Florida bill has been reported un- 
favorably. 

“The North Dakota bill substitutes a 
new law for the one previously enacted. 


Compulsory Insurance Legislation 


“At the 1939 legislative sessions bills 
providing for Compulsory Automobile 
Liability Insurance were introduced in 
eleven states: Arizona, California, Con- 
necticut, Indiana, Maine, Maryland, Min- 
nesota, Nebraska, New York, Pennsylvania 
and Wisconsin. 

“The bills in Arizona, California, Con- 
necticut, Indiana, Maine, Maryland, Min- 
nesota, Nebraska and New York failed. 

“The Pennsylvania and Wisconsin bills 
are still pending (May 31, 1939). 

“The bill in Illinois, reported favorably, 
requires compulsory automobile insurance 
of minors. 

“Compulsory automobile insurance bills 
with monopolistic state funds were intro- 
duced in Massachusetts, Montana, Oregon, 
Pennsylvania and Washington. All have 
failed except the bill in Pennsylvania, 
which is still pending (May 31, 1939.”) 


In February of 1939, there was introduced 
in the New York Legislature, a bill requiring 
the payment upon the registration of each 
motor vehicle of the sum of $5.00, in addition 
to the usual registration fee (unless the ap- 
plicant shall produce a certificate of insurance 
on the motor vehicle to be registered), such 
moneys to be used to create a fund to be in 
the custody of the Commissioner of Taxation 
and Finance, from which fund there will be 
paid to any person injured or to the repre- 
sentative of any person killed in a motor 
vehicle accident the amount of the medical 
expenses or funeral bills up to the sum of 
$300.00 for one person, and $600.00 for more 
than one person in one accident, and $600.00 
in case of a fatality. The reasonableness of 
such expenses is to be determined by a Board 
consisting of the Commissioner of Motor 
Vehicles, a physician appointed by the Com- 
missioner of Motor Vehicles, and a person to 
represent motor vehicle owners to be appointed 
by the Governor, with the advice and consent 
of the Senate. Proof of fault on the part of 
the automobile owner involved in the acci- 
dent or of freedom from contributory negli- 
gence on the part of the injured is not re- 
quisite to recovery from the fund. Provision 
is made for appeals from the determination 
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of the Board toa court. The bill further py, 
vides that after payment from the fund, th 
owner of the motor vehicle involved shal] ,. 
imburse the fund in the amount so paid oy, 
except that he shall have a right to file, 
protest which shall permit him to show thy 
he was not at fault in the accident, the hey. 
ing on which protest is heard by persons 
be appointed by the Board. At the hearing 
the motor vehicle owner must establish by ; 
fair preponderance of the evidence that }y 
was not at fault. If the owner does not » 
exculpate himsel!, and does not reimburse the 
fund, his license plates and his operator’ 
license shall be surrendered. If the own 
subsequently reimburses the fund, and pr. 
duces a policy of insurance covering futye 
liability, then his plates and his operator’ 
license will be returned. Recovery from the 
fund does not preclude an injured person from 
pursuing his common law remedy, but th 
amount paid from the fund to the injured 
person will be credited against any judgment 
obtained against the owner, if the latter ha 
reimbursed the fund. The statute applies 
foreign vehicles in that if the owner of: 
foreign vehicle is not insured and does not 
reimburse the fund, he is deprived of his 


privilege to use the highways of the state. 


In April of this year, a similar bill was ir 
troduced in the New Jersey Legislature. 


There has just recently been introduced i 
the Legislature of Connecticut a bill whid 
provides that upon conviction of certain mot 
vehicle violations, the Commissioner sil 
suspend all operating and registration ce 
tificates issued to such person until he sul 
give proof of his financial responsibility, ai 
which also provides that the Commission 
shall suspend operating and registration ct 
tificates of any person who fails to satisiy! 
judgment based on bodily injury or death s 
tained in an automobile accident, and that tt 
certificates so suspended shall not be retumé 
to such person until the judgment has be 
satisfied and he shall also have produced pt 
of his financial responsibility for future # 
cidents. A further provision, which distt 
guishes this bill from other financial resp 
sibility laws, is that whenever there is a1 
cident resulting in bodily injury and dei 
the Commissioner shall forthwith suspend & 
operating and registration certificates 0! ® 
operator of, each motor vehicle involved! 
the accident, and shall not lift the suspensit 
until such persons shall have given pro0® 
their financial responsibility. Of cours! 


Jali 





july, 19 


policy 0 
the acci 
section 1 
after in\ 
ff the o 
section ; 
the Con 
tion of t] 

Proof 
be requil 
initiative 
n the re 

The re 
residents 
prives th 
any moti 

\ note 
the Com! 

y insur 
f the of 

the pr 


At this 


wver, Ol 
sured, or ; 


demonstr 


INSURANCE COUNSEL JOURNAL 


policy of insurance in effect at the time of 
the accident prevents the application of the 
ection to the person having such policy. If, 
after investigation, the Commissioner shall be 
; the opinion that any person to whom the 
ction applies cannot be held legally liable, 
he Commissioner may suspend the applica- 
tion of the section to that person. 
_ Proof of financial responsibility can also 
required | the Commissioner on his own 
initiative wl any reasonable ground appearing 
nthe records of the Department. 

The at ‘ements of + bill apply to non- 
residents, and failure to comply therewith de- 
prives the non-resident of the right to operate 
any motor vehicle in the State of Connecticut. 

\ noteworthy provision of the bill is that 


issioner shall, upon request, furnish 
y insural 


f the oper 


carrier with a certified abstract 
ing record of any person subject 
ions of the statute. 

t it might be of interest to note 
that in January of 1935 a bill was introduced 
in New Je Legislature setting up an out- 
ight state fund for the insurance of all motor 
fund to be created by an addi- 
by each person taking out an 
of one-half of the usual 
The bill provided for the de- 
fense of all suits by 
Office, and for 


the pro\ 
At this p 


vehicles, t} 
tional payment 
nerator’s license, 
license fee. 


the establishment of a staff 
and other necessary em- 

Motor Vehicle Commissioner. 
this proposed legislation died in 


f investigators 
plovees by 
Fortunately, 
committee. 
Your committee has approached the subject 
with the interests and welfare of 
rance companies constantly in mind, 
f the opinion that such interests and 
served by a full realiza- 
tion of the fact that the uncompensated auto- 
ile accident victim presents a problem 
which does not merely concern the insurance 
lawyer, or the insurance company, or the in- 
sured, or all of them, but which is fundament- 
Ih l in its nature. 
_ The presentation of 
demonstrate 


f its study 


will best be 


detailed statistics to 
unnecessary. In New 
year, there were nearly 
reported accidents. The economic 

ss through the uncompensated accident 
es is impossible to calculate, but it is ob- 
isly = great, as is disclosed by the article 
won Ihe Uncompensated Accident and 
Is. Consequences” found in the October, 
) Issue of “Law and Contemporary Prob- 
fms’ of Duke University. Extensive re- 


this is 


Jersey alone last 


_human and property damage 


the Attorney General’s 
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search by the Columbia University Committee 
to Study Compensation for Automobile Ac- 
cidents disclosed that 67% of the temporary 
injuries and 72% of the permanent injuries 
had received less than the actual expenses of 
the accident. 

Whether we like it or not, it cannot be 
successfully denied that the automobile has 
assumed such a large place in our social and 
economic life, and the monetary cost through 
caused by the 
use of the automobile has become so great, 
that it is a matter concerning the public at 
large, and, equally important, that the public 
has come to realize those facts and is demand- 
ing remedial action. 

The obviously desirable remedy is to 
eliminate the accident, and, unquestionably, 
material gains in that direction have been, 
and are being made through safety cam- 
paigns, operator education, better traffic 
legislation, and stricter enforcement thereof, 
and other methods, but the elimination of the 
automobile accident, and the compensation of 
its victims, are entirely different problems. 

Introduction in various legislatures of bills 
designed to remedy the evil is evidence of 
the public demand, and of even greater sig- 
nificance is the result of the Gallup Poll 
which disclosed that of every hundred per- 
sons asked, “Should every automobile owner 
be required by law to carry accident insur- 
ance?”, 84 answered, “Yes.” 

Your committee, therefore, has given con- 
sideration to the possible remedies now avail- 
able, recognizing that others may be suggested 
in the future. The results of such considera- 
tion are as follows: 

I. The creation of a state fund, such as was 
proposed in the New Jersey bill introduced 
in 1925, is so obviously undesirable as to not 
require discussion. 

II. Compulsory compenation, such as is 
provided for in workmen’s compensation 
statutes, although strongly advocated in some 
quarters, has never been adopted in any state, 
and in the opinion of your committee, is 
fundamentally undesirable. The principle 
of liability without fault would seem to have 
no proper place in our present jurisprudence, 
nor would it seem to be necessary in the estab- 
lishment of an adequate remedy for the prob- 
lem presented. Other objections to the idea 
were so great that your committee eliminated 
it after proper consideration. 

III. Financial responsibility laws are in 
force in a large number of states. Such laws 
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were originally designed to compel the opera- 
tor, who shows himself by past conduct to 
be one who will probably cause injury, to 
furnish proof of his financial responsibility. 
The method usually adopted is to require such 
proof upon conviction of certain of the more 
important provisions of the motor vehicle 
acts. Another provision usually found in such 
laws is for the suspension of operators’ licenses 
and registration certificates if there is a fail- 
ure to satisfy a judgment arising out of a 
motor vehicle accident. Since in most cases 
where the motorist was financially irrespon- 
sible, the injured party would not press the 
matter to judgment by reason of the expenses 
involved, the provision requiring proof of fail- 
ure to satisfy a judgment was found not be 
as effective as had been hoped, and another 
provision, usually referred to as the New 
Hampshire provision, provides that if the 
Commissioner, upon investigation of a motor 
vehicle accident, determines that a person is 
likely to be found liable in a civil action, the 
Commissioner may require proof of ability to 
pay future damages in that accident, and 
proof of ability to respond in any future ac- 
cidents. 

Some amendments have been designed to 
“persuade” the motorist to take out insurance, 
the idea being to put such a strong incentive 
for insuring that most owners will take out 
policies without the necessity for outright 
compulsion. The bills recently introduced in 
the New York, New Jersey and Connecticut 
Legislatures are of this type. 

The theory of financial responsibility leg- 
islation is that, by requiring proof of those 
few operators who supposedly cause most of 
the accidents, adequate compensation for most 
of the injured persons would be provided and 
that by furnishing the proper incentive, many, 
if not most automobiles would be insured, 
was apparently sound, but in actual practice 
the fact seems to be that such legislation has 
not fulfilled the hopes which its sponsors had, 
and has not adequately met the problem pre- 
sented by the uncompensated accident victim. 

Statistics indicate that the accident rate in 
various states bears little or no relation to the 
number of suspensions. And furthermore, 
the legislation does not prevent the reckless 
operator from using the highways. If he 
furnishes proof of financial responsibility, 
his license is not suspended. 


‘See the Columbia report previously referred to, 
page 103 to 108, and Law and Contemporary Prob- 
lems previously referred to, page 523. 
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Nor have they been effective in compel 
ing the known reckless driver to procure jp. 
surance. Many accidents are not Teported 
Even after a report there must be a finding 
of fault by conviction or judgment. Many 
criminal complaints are not prosecuted ) 
conviction, and many Claims are not carrie 
through to judgment if the operator is jude. 
ment proof, or if he settles out of court, 

The fact that the injured person will no: 
go to the expense and trouble of obtaining, 
judgment if the operator is judgment proof 
also explains the ineffectiveness of financial 
responsibility laws in procuring the payment 
of damages already inflicted.’ 

With respect to increasing the proportion 
of insured cars, although the financial respo. 
siblity laws have been in effect for over, 
decade, the best figures available indicate 
that only one out of every three automobile 
is now covered by insurance. A recent cros- 
section survey in New Jersey indicated that 
only 27% of the motor vehicles in New Jersy 
are covered by insurance. This figure co- 
forms with the statement on that point mat: 
by Mr. W. T. Harper of the Maryland 
Casualty Company in an article in the Apri 
1939 issue of Best’s Insurance News. I 
should be noted that the figures in the report 
by the Columbia Committee heretofore te 
ferred to showing the large percentage 
cases in which the injured person did not 
ceive the actual expenses of the accident, wer 
taken after the financial responsibility lam 
had been in effect for over seven years, ail 
that they involved both insured and ut 
sured automobiles, and were taken in Ms 
sachusetts where the compulsory law was i 
effect, and in Connecticut where 55% of ti 
motor vehicles were insured, as well as 2 
other states. The newest proposals such & 
the New York and New Jersey bills strength 
the reasons for voluntarily taking out ins 
ance and, if they are enacted, would proba 
have some effect in increasing the proportitt 
of insured automobiles. But past experient 
would indicate that there is no valid reas 
to conclude that such legislation would 
sufficiently effective to even approach t 
point of adequately solving the problem wi 
which we are confronted. Furthermore, sid 
bills are definitely objectionable in that 


*See Law and Contemporary Problems, page» 
and 529. = 

*For a discussion of these problems see artic ¥ 
Mr. N. P. Feinsinger at page 519 of Law and Cot 
temporary Problems heretofore referred to. 
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establish a state fund. It is true that the 


jund is to be limited to the payment of medical 
expenses, but with a foothold of that nature, 
would be extremely easy to amend it from 
time to time to a point where there is a state 
‘und to cover all injuries and damages. It 
seems necessary to conclude, therefore, that 
the proper remedy is not to be found in 
financial responsibility legislation. 

IV. By elimination, therefore, there remains 


jor consideration compulsory insurance. As: 


is well known, the only state to adopt such a 
law so far is Massachusetts, where the law 
became effective January 1, 1927. Before its 
passage, predictions were made that the law 
would give rise to objectionable situations. 
From its inception it has been apparent that 
it did so. Much has been written pointing 
out this fact. It seems significant, however, 
that with few or no exceptions such criticism 
his been destructive and not constructive. 
The undesirable features have been clearly 
stated, but no effort has been made to sug- 
gest any methods of eliminating such features. 
It would seem reasonable, therefore, to ex- 
amine the objections to the Massachusetts 
Law with that in mind. They are considered 
below. 

1. Since registrations of automobiles ex- 
pire on January 1, and a policy of insurance 
must be exhibited when application for reg- 
istration is made, all policies must be written 
within the few weeks immediately preceding 
January 1, which put a heavy burden on the 
agent and broker, and on the insurance com- 
pany. No doubt this is true, but it could be 
eliminated by staggering registrations. Some 
states already do this. Surely the difficulty 
isnot so great or so impossible of solution as 
to require the abandonment of the idea of com- 
palsory insurance. 

2. The law has failed to keep off the road 
those automobiles which are in such poor 
mechanical condition as to be hazardous. It 
undoubtedly has failed to keep all such auto- 
mobiles off the road, but it clearly has rid 
the highways of some, which is better than 
hone at all. But the fallacy of the criticism 
lies in the fact that it is not the function of 
the statute to rid the highways of defective 
Automobiles. It is designed to bring about 
Ae linancial responsibility of the motorist. 

ceping the defective car off the road can 
Petter be accomplished by a more direct 
method, such as compulsory state inspection 
! all registered automobiles, which was re- 
ently put into effect in New Jersey, and 
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which has undoubtedly done much to pro- 
mote safety. 

3. The law has increased accidents. Fig- 
ures have been compiled showing the increase 
in the number of accidents since the passage 
of the law, and it has been concluded that 
the increase is due to the law. The con- 
clusion does not take into consideration the 
increase in the number of registrations, the 
increased speed of automobiles, etc., and it 
is now usually agreed that the law has no 
appreciable effect on the number of accidents.” 
Furthermore, this criticism again confuses 
the functions of safety and financial respon- 
sibility. 

4. Again it is said that although the act was 
designed to protect a// motor accident victims, 
it does not do so. 

A. The first class of such unprotected per- 
sons usually cited is the person injured by a 
motor vehicle owned by a governmental body 
or subdivision. Originally, no such protec- 
tion was afforded, but this has been largely 
corrected by amendment. 

B. Persons injured by cars from other 
states. Undoubtedly, such uninsured cars do 
present a field of danger to the potential un- 
compensated victim. But even if it be true 
that nothing can be done with respect to such 
cars, such fact would not seem to be any 
valid reason for relinquishing the protection 
which can be obtained by compelling the in- 
suring of other cars. And, it is not neces- 
sarily impossible to provide protection with 
respect to such out of state cars. Reciprocal 
legislation might well take care of the diffi- 
culty. Nor would it seem to be clearly be- 
yond the power of a State, under its Police 
Power, to exclude uninsured cars. 

C. Guest occupants. The original law 
covered guest occupants, but such coverage 
was removed by amendment. Undoubtedly 
it did give rise to false and exaggerated claims 
during the early life of the Act, but it is not 
a necessary conclusion that such claims can- 
not be eliminated by other means than the 
omission of the requirement of such coverage 
from the Act, such as are dealt with later in 
this report under the fifth objection. The 
difficulty presented by such coverage is not 
very great in view of the fact that most poli- 
cies now written in Massachusetts include it. 

D. Those persons injured by Massachusetts 
motorists who evade the law. It is pointed 


‘See Professor Blanchard’s article in the Duke 
publication, Law and Contemporary Problems, 
October, 1936, page 552. 
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out that after policies are issued, they do not 
continue in force. Sometimes they lapse 
through failure to pay an installment on the 
premium. Some are cancelled, and the auto- 
mobile continues in use until the registration 
plates are recovered by the Commissioner. 
Sometimes such plates are never recovered. 
Some automobiles are registered in the name 
of a person other than the real owner, after 
the registration of the real owner has been 
revoked. But, all of these are details of ad- 
ministration which are subject to proper 
remedy, and even if no such remedy is avail- 
able, they constitute no reason for abandoning 
the principle of compulsory insurance. Half 
a loaf is better than none, and it is much more 
than half a loaf. Estimates of the number of 
Massachusetts cars not insured run up to 15,- 
000 in a year. But the total number of reg- 
istrations is in the neighborhood of a million. 


5. The law increases claim frequency. 
Undoubtedly it does. In fact, that is con- 
sistent with its purpose, namely to furnish 
financial protection to the injured person 
where the motorist would otherwise be fi- 
nancially irresponsible, and no claim would 
be made. The objection is amplified by ad- 
ding that many of the claims are fraudulent, 
and injuries are exaggerated; that dishonest 
doctors and lawyers participate in the fraud. 
That this is true should not be denied, al- 
though it is doubtful if it has occurred to the 
extent sometimes alleged. But here again 
the remedies should not be confused. The 
remedy should not be the abandonment of 
the principle of compulsory insurance, it 
should be a direct attack upon the evil. How 
this can be done, and the results which can 
be obtained are pointedly set forth in an ar- 
ticle by Mr. Robert Monaghan on the subject 
“The Liability Claim Racket.’ Investiga- 
tions such as have been conducted in Boston, 
Atlanta, and New Jersey can undoubtedly 
solve the problem to a very large extent. And 
it would scarcely seem the part of discretion 
for lawyers to take the position with the public 
that it must be deprived of the benefits of 
compulsory insurance because some lawyers 
are not on a sufficiently high moral plane. 

6. In connection with this criticism of the 
law, it is stated that the knowledge that all 
cars are insured makes the public and the 
juries claim-minded. And again, this cannot 
be denied. But, a representative jury will 
always include motor vehicle owners, and 


“See Law and Contemporary Problems, October, 
1936, Duke University publication, page 91. 
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they will undoubtedly realize that the mor 
excessive and unjust verdicts there are. the 
higher the premiums will go. And if an ap. 
plication of the theory of merit rating (of 
which more is said later in this report) jp. 
poses a penalty on the defendant motorig, 
the juries will be less likely to adopt the g. 
titude that only the insurance company j 
concerned and it is immaterial to the motorig 
what the verdict is. 


7. The law increases litigation and cour 
congestion, but there is no ground for assum. 
ing that administrative and __procedur 
changes cannot obviate this. In fact, it j 
your committee’s opinion that there is very 
urgent need for the taking of constructive 
steps in the direction of simplifying ani 
shortening the procedure in automobile ac¢ 
dent litigation, even aside from the compuil- 
sory insurance viewpoint. The delay and 
the difficulties faced by both plaintiffs and 
defendants in presenting meritorious claims 
and defenses involved in handling such liti- 
gation by means of the procedure now usd 
are such as have given rise to widespread 
public dissatisfaction as well as to impede the 
actual administration of justice. Early trial, 
simplified procedure and the disposition ¢ 
cases on their real merits are ends which mus 
be accomplished. Already, many forwarl 
steps have been taken in this direction i 
Massachusetts where provision has been mate 
for the hearing of most automobile accidesi 
trials by auditors, and for other methods 
simplifying and speeding up the procedure, 
Your committee believes that changes can k 
made which will adequately take care of at 
tomobile accident litigation under a compu: 
sory insurance law, and that such changy 
should be made whether compulsory insuran 
laws are adopted or not. 

8. Since the law has been in effect, rats 
have greatly increased. But it cannot ¥ 
definitely concluded that this is a result ¢ 
tirely due to the law. In the Report of 
Virginia Advisory Legislative Council 
Compulsory Motor Vehicle Insurance, Dect 
ber, 1937, it is pointed out that from 1% 
to 1936 the increase in rates in Massachus! 
was 51%. But during the same period, 
increase in California was 79%, in \§ 
ginia 71%, in New Jersey 61%, in Cones 
cut 34%, and in the country as a whol,4 
cluding ‘Massachusetts, 25%. It fur 
points out that the loss cost of statutory“ 
erage in Massachusetts increased in the s# 
ratio as that of full coverage in other sii! 
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shile the loss cost of extra territorial cover- 
age, (that is elsewhere than on the highways 
oj Massachusetts) increased much more 
rapidly. 

It has been suggested that litigation under 
a compulsory law might be lowered by limit- 
ing required coverage to $1,000 per accident. 
The limits now used in Massachusetts and 
generally in states where financial respon- 
sibility laws are in force are $5,000 and $10,- 


An analysis of statistics will show that - 


of all claims arising from motor 
vehicle accidents involve a pure loss cost of 
less than $1,000. But it should be noted, 
that such a reduction in limits would not 
work a corresponding reduction in rates so as 
m only 20% of the rates for the 
higher limits. The pure loss cost is only one 
factor in determining the rate. The cost of 
overhead would remain the same under the 
lower limits as it is under the higher limits, 
and a policy providing for the former would 
cost approximately 65% of the cost of a 
policy providing for the latter. While a limit 
of coverage of $1,000 would obviously not 
properly compensate some persons who are 
severely injured, nevertheless, it would ade- 
quately compensate the great majority of 
motor accident victims, and might well serve 
to satisly the public demand. The sugges- 
tion is which would bear some con- 
sideration. 


to make th 


ne 
one 


Another suggestion has been made which 
would also decrease rates under a compulsory 
lav, that is that the statutory coverage re- 
quire a policy under which the insured would 
be liable to the insurance company for a per- 
centage, e.g. 50 of all losses up to a certain 
amount, e.g. $200. Of course, the company 
would be obliged to make full payment with- 
out any deduction to the injured, but the in- 
sured would be obligated to reimburse the 
ompany his percentage of the amount, 
and on failure to do so, his registration and 
license would be revoked. The statute could 
rovide that the insured would not be called 
pon to reimburse the company in excess of 

certain amount, e.g. $200 any one year. 
Ji course, a policy without such deductible 
overage provision could be purchased by the 
lotorist if he so desired. Such a law would 
probably result in a substantially lower rate 
han would be involved under a law similar 

0 the Massachusetts Act. 


9. The law imposes an unfair burden on 
€careful motorist. The point is made that 
bout 5“ of the operators cause very nearly 
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all the accidents, and the question is raised 
as to why the careful man should be com- 
pelled to insure. The proper thing, it is 
stated, would be to rid the highways of that 
5%. This presupposes that it is the same 
5% which causes the accidents each year, 
whereas such does not seem to be the fact.” 
There are repeaters of course, but a very sub- 
stantial part of the total number of accidents 
in any year is caused by motorists who have 
had no previous accident. Clearly the re- 
peaters should be taken off the highways. 
There are ways of doing this through adequate 
motor vehicle and traffic laws, and proper 
enforcement thereof. In New Jersey the 
Commissioner is given broad powers in the 
revocation of operators’ licenses, and he has 
devised a comprehensive and effective system 
in that connection. A card index is kept of 
all operators having accidents or who are con- 
victed of major violations. After a certain 
number of such offenses have occurred, the 
licensee is called to the Commissioner’s office 
and given a hearing as to why his license 
should not be revoked. He is usually given 
a warning and put on probation, and on the 
next offense his license is revoked. Through 
this procedure many of the reckless drivers 
are deprived of the use of the highways, and 
by continuing to follow it, most of them will 
be. Other states have adopted this same 
method of dealing with the problem, but the 
full value of its use is still far from realization. 

There is a real danger to the prospective 
injured person from operators who are not 
repeaters. Most persons at some time or 
other “take a chance,” including those who 
are reasonably prudent men as a rule. And 
every year a new group of persons is licensed, 
some of whom are unquestionably dangerous. 
Proper protection of the prospective injured 
would clearly seem to require the financial 
responsibility of operators other than those 
who have demonstrated a predisposition to 
recklessness. 

With respect to compelling the ordinarily 
careful operator to help pay for the loss caused 
by the reckless one, it would seem that the 
full value of the principle of merit rating is 
not being realized at the present time. The 
practice of rewarding the safe driver through 
lower premiums recently adopted by the in- 
surance companies is a step along this line. 
Drastically increasing the premium of the 
operator who has an accident, and who is 


“See page 525 of the Duke University publication 
previously referred to. 
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found to have been at fault would put a fairer 
share of the cost of the insurance on him, 
would tend to better jury verdicts, and also 
would, to some extent, be a safety measure. 


Your committee recognizes the practical 
difficulties involved in merit rating such as 
the determination of when an operator is at 
fault, but does not believe the objective to 
be unattainable. The gradual acquisition of 
statistics with respect to operators, both as 
to judgments in civil actions and criminal con- 
victions, would permit the application of the 
principle of merit rating and ultimately the 
writing of insurance on operators rather than 
on automobiles, which latter point would cer- 
tainly be desirable. 

Basing a premium on convictions, however, 
would call for an intelligent modernization of 
motor vehicle and traffic laws, which in many 
instances are today very outmoded. 


10. Compulsory Insurance deprives the in- 
surance companies of the selection of risks. 
This is a real objection. 


To compel an insurance company to give 
coverage at a fixed rate to a person whose 
record shows him to be reckless and a bad 
risk is obviously undersirable. However, it 
is not hopelessly beyond solution. Extension 
of the principle of merit rating would be one 
method of attack. Assignment of risks, so as 
to distribute the coverage of such persons 
among the various insurance companies is an- 
other. A third would be more effective 
elimination of such operators from the road, 
as, for example, through a greater use of the 
commissioner’s power to revoke licenses. Un- 
doubtedly the objection will be raised that 
many such persons need their cars in their 
business, and to deprive them of the right to 
drive will work hardship on them. And it 
clearly will. But their interest must be 
balanced with that of the public. The in- 
competent railroad engineer needs his job too, 
but no one will contend that he should be per- 
mitted to run a railroad train and endanger 
the lives of his passengers. 


In the matter of selection of risks the pres- 
ent omnibus clause in the standard motor ve- 
hicle policy substantially curtails the insur- 
ance company’s selection. An insured may 
be a good risk personally, and while he will 
not lend his car to a reckless criminal, he 
very probably will at times lend it to persons 
who are not such good risks as he is. For 
this reason the writing of insurance on an 
operator instead of on a car, mentioned earlier 
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in this report, would seem worthy of real ¢, 
sideration. 

11. Compulsory Insurance makes for poli 
tical control of rates. This is the second real 
objection. Undeniably, in Massachusetts ; 
has resulted disastrously for the insurance 
companies. The tendency to permit politicy 
considerations to influence the fixing of rate 
is very strong. There are many more mote. 
ists than there are insurance companies, By 
must we conclude that compulsory insurang 
cannot be had without political contro] of rate 
In England, where compulsory insurance has 
been in force for some time, no political body 
fixes the rates. The insurance companies 
themselves do it, through a method whic 
might be described as “the honor system.’ 
No real complaint has been heard on the pat 
of the public. In New Jersey, where work. 
men’s compensation insurance is compulsory, 
rates are fixed by a rating bureau consisting 
of representatives of the insurance companies 
and while the situation, of course, is different, 
there being fewer employers than motorists 
the fact is that in this situation the insurane 
companies themselves fix the rates and have 
done so on such a fair basis that no real con- 
plaint is heard. 

And of particular interest is the provision 
in the new Pennsylvania bill for compulsoy 
insurance, referred to earlier in this report 
that rates, classifications of risks, etc., shal 
be controlled by a rating bureau conducted by 
the insurance companies. Naturally, provis 
ion is made for objections to rates, with » 
peal to a court, but the rates are to be set ly 
the companies, not by a political body. 

And if such a procedure cannot be succes 
fully worked out, the law could be drawn» 
as to have rates fixed by a person as far it 
moved from political influences as possible 
The appointment could be for a long tem 
and expire well between elections, etc., sot 
what as is the situation with respect to th 
Comptroller of the United States. ; 

It was inevitable that difficulties woul 
arise under the Massachusetts law. It wi 
the first of its kind in this country. To& 
pect such a piece of legislation to spring i! 
being in perfect form is more than nome 
human experience justifies. It is significa 
that almost all persons agree that the peop 
of Massachusetts will not permit its reped 

To summarize, your committee is of & 
opinion that the problem is a social one, ti 
there is a public demand that it be remedit 
that something must be done quickly by® 
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or it will be done to us, that financial respon- 
bility laws have not ‘furnished an adequate 
remedy, that the compulsory insurance law 
in Massachusetts has many defects, that those 
defects can be in large measure, if not entirely, 
diminated, and that, of the presently avail- 
able remedies, a compulsory insurance law, 
properly written and administered, is the most 
satisiactory answer to the problem. 

Your committee, therefore, recommends 
that it be continued, or another committee ap- 
pointed, with instructions to further consider 
the methods of obviating the undersirable 
jeatures of compulsory insurance as they have 
heen so far disclosed, and to draw a model 
compulsory insurance bill. 

Forrest S. Smitu, Chairman 
E. W. SAWYER 

WILt1AmM H, FREEMAN* 
EviAs FIELD 

OLIveR R. BECKWITH* 
WILsur E. BENoy 

WALTER K. STEWART* 


*Mr, William H. Freeman and Mr. Walter 
K. Stewart, members of this Committee, dis- 
sent from the Report. 

Mr. O. R. Beckwith also dissents and makes 
the following separate statement relating to 
conclusion and recommendation. 


SEPARATE STATEMENT RELATING 
TO CONCLUSION AND 
RECOMMENDATION 


In considering what may be the best 
method of providing recompense for the 
victims of automobile accidents, it seems to 
me important to observe that there may be 
a divergence between that which is sound in 
theory and that which is satisfactory in 
practice. 

Theoretically it may be correct to say that 
when a person undertakes to operate upon 
the highways a potentially dangerous instru- 
mentality such as an automobile and thus ex- 
poses many people to the possibility of in- 
jury, it is fair and proper that that person be 
required to give security in advance for the 
Payment within reasonable amounts of the 
damage which he may thus cause. It seems 
to me that that is a more cogent statement of 
Principle than any of the arguments against 
compulsory insurance. I can not disagree 
with that statement in theory. 

On the other hand, one must recognize the 
fact that there is a natural resentment to 
Compulsion which is felt by the average 
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American citizen. If that resentment is 
strong enough to make a law unpopular with 
or unsatisfactory to a majority or even a 
very large minority of the people, it is unlike- 
ly that the law will represent a durable solu- 
tion of the problem. 

I am not convinced that, from a practical 
standpoint, a more satisfactory answer to the 
problem than the requirement of insurance 
applicable universally may not be found in 
a law which, while leaving the motorist a 
choice, as to whether or not he will carry in- 
surance, nevertheless makes that choice al- 
most a foregone conclusion in favor of carry- 
ing insurance. If a financial responsibility 
law is so drawn that the burdens thrown up- 
on the person who fails to insure until he has 
had an accident or has violated a traffic law 
are so onerous that in most instances he pur- 
chases insurance or otherwise proves his fi- 
nancial responsibility rather than run the 
risk of being subjected to those burdens, then 
we would have a result substantially equiv- 
alent to the result of universally compulsory 
insurance, but would escape in a large measure 
the resentment against compulsion. In other 
words, we would have what has been called 
a “voluntary-compulsory law.” It may well 
be that such a law would be more acceptable 
than a law which imposed compulsion in all 
cases. 


Such a law was introduced in the Con- 
necticut General Assembly this year. It came 
up very late in the session as a substitute for 
another bill and passed the lower house. In 
the Senate it was not on the calendar long 
enough before the termination of the session 
by constitutional limitation to be acted upon 
in regular course, and on the last day of the 
session it had a majority of one favoring the 
bill and failed of passage because a two-thirds 
majority necessary to suspend the rules could 
not be obtained in order to put the bill upon 
its passage. 

That bill would have required proof of 
financial responsibility to be given (a) upon 
conviction of any violation of the Motor Ve- 
hicle Traffic Statutes; (b) upon failure to 
pay a judgment within 60 days; and (c) upon 
being involved in any accident (except when 
the car was properly parked) resulting in 
bodily injury. 

With respect to the requirement of proof 
upon the occurrence of an accident, the bill 
also required the motorist to deposit with the 
Motor Vehicle Commissioner $200 as security 
for payment of any judgment which might be 
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obtained on account of such accident; and it 
further provided that the Motor Vehicle Com- 
missioner could, upon investigation and af- 
firmative finding of no responsibility, excuse 
the motorist from the application of require- 
ment (c). 

In these circumstances, I would prefer to 


Report of Committee on 


JOUR previous Committee on Fidelity 

and Surety Insurance stated in its An- 

nual Report for 1938 (Insurance Counsel 
Journal October, 1938), as follows: 


“Your Committee is glad to report it 
believes there has been a growing tendency 
on the part of the Appellate Courts of va- 
rious States to treat a surety company which 
has had the temerity to deny liability or 
question liability under a bond, with greater 
consideration.” 


Your present Committee is glad to be able 
to report that not only the Courts, but the 
various legislative bodies, are apparently ex- 
tending this consideration, at least in so far 
as it affects the passage of new legislation. 

Your Committee has endeavored during 
the course of the past year to keep in touch, 
as far as possible, with new legislation initiated 
or adopted in the different States, as it affects 
this particular branch of Insurance Law. 
There has not come to our notice at the date 
of this writing (May, 1939), any adverse or 
penalizing legislation which has been adopted, 
and little that has been introduced or, at 
least, seriously advanced. As Mr. George L. 
Naught pointed out in a recent article (In- 
surance Counsel Journal, April, 1939), 
there is always a deluge of bills in every 
legislative year attempting to fix on In- 
surance Companies additional penalties and 
taxes, without any thought of legislation aimed 
against claimants who “proceed in the Courts 
without just grounds therefor, and without 
previous demands against the Insurance Com- 
panies concerned,” and who, we might add, 
very often advance fictitious and unjust 
claims. It is to be hoped that the Courts and 
the legislatures have begun to take into con- 
sideration the possibility that the pendulum 
has swung too far in one direction, and will 
be more careful in the future in protecting 
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recommend, in addition to the continuance of 
the Committee or the appointment of another 
one, that such Committee continue to study 
the whole problem and draw a model bill re. 
flecting the Committee’s conclusions with Te. 
spect to that problem. 

O. R. Becxwitg, 


Fidelity and Surety Law 


the real interests of the important business of 
Insurance. 

We cannot, however, be lulled into any 
sense of security by this apparent trend firs 
noted by the 1937 Committee, and again ob- 
served by the 1938 Committee, and your pres. 
ent Committee. “Eternal vigilance is the 
price of liberty” not only in National affairs, 
but in business, and future Committees of this 
Association will undoubtedly watch closely 
the legislative mill and be on guard against 
further attempted encroachments of politicians 
and taxing authorities. 

It has been reported to us that Bills pro- 
viding for, and making legal, joint control by 
Sureties have during the year received friendly 
consideration by various legislatures. The 
Model Bill was prepared by the Surety As 
sociation of America, based on one previously 
suggested by Mr. Leo T. Kissam, and is a 
follows: 


“Draft of Model Bill Making Joint Contri 
By Sureties Legal 


“It shall be lawful for any party of whom 
a bond, undertaking or other obligation j 
required to agree with his surety or sure 
ties for the deposit of any or all money 
and assets for which he and his surety 
sureties are or may be held responsiblt 
with a bank, savings bank, safe deposit 
trust company, authorized by law to ¢ 
business as such, or with other depositoy 
approved by the court or a judge theres 
if such deposit is otherwise proper, for 
safekeeping thereof, and in such mani 
as to prevent the withdrawal of such mont 
or assets or any part thereof, without | 
written consent of such surety or suretig 
or an order of court, or a judge there 
made on such notice to such surety or su 
ties as such court or judge may direct; p 
vided, however, that such agreement 
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not in any manner release from or change 
the liability of the principal or sureties as 
established by the terms of the said bond.” 


It is believed that during the course of 
time this Bill, or a similar Bill, will be adopted 
very generally. 

Recently there have been proposed Bills 
in legislatures of various States which had for 
their purpose the stiffening of the require- 
ments for personal suretyship. In New Jersey, 
the proposed Bill provided that the applicant 
execute a sworn statement setting forth a 
jull description of the realty owned by him, 
the liens and other encumbrances against said 
property, the assessed valuation thereof, and 
itsnet worth. The Bill further provided that 
upon the approval of a fiduciary bond ex- 
ecuted by an individual surety, there should 
be recorded in the County Clerk’s office of 
each County in which the realty offered as 
suretyship might be located, a copy of such 
financial statement. The bond shall there- 


F upon be a lien on any real property set forth 


and described in the statement in favor of the 
obligee named in the bond from the time that 
the statement is filed in the County Clerk’s 
office until the surety shall be discharged. 

It would be more advisable to have an in- 
dividual surety file a sworn financial state- 
ment which embodied not only realty but also 
personalty. Unfortunately, it was not pos- 
sible to have such an amendment made to the 
New Jersey Bill. There was also discussed 
the advisability of incorporating in such a Bill 
a provision which provided that the bond 
should become a lien upon all the parcels of 
realty set forth in the financial statement. 
It was felt that if the legislature enacted such 
a Bill perfecting a lien against realty owned 
by individual surety, the next step might be 
a statute which would place a lien upon realty 
owned by corporate surety. The disadvan- 
tages thereof are, of course, apparent. 

It would be impossible in the space of this 
Teport to comment on all legislation suggested, 
even though favorable. Bills are being pro- 
posed to provide for arbitrary rulings of the 
Probate Court and other Courts for the re- 
duction of bonds. The one in New York to 
this effect was opposed because it did not 
contain a provision for the settlement of ac- 
counts before the reduction was authorized. 
Our present information is that the opposition 
Was successful. Bills are also being consid- 
ted to authorize advisory opinions as to the 
begality of investments. 
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This year there has been introduced into 
the legislatures of the States of California and 
Washington Bills which would permit the 
fiduciary to petition the Probate Court for 
the reduction, release, or substitution of its 
surety. However, none of these Bills provide 
that as a condition precedent for the relief re- 
quested, the fiduciary shall have a judicial 
settlement of his accounts. This omission is 
a dangerous one from a surety’s viewpoint. 
No matter what relief is sought by the fidu- 
ciary, the surety has no method of determining 
its liability in the absence of a judicial set- 
tlement of the fiduciary’s accounts. If the 
petition is entertained by the court and an 
order is entered reducing the surety bond or 
releasing it, there would be a termination of 
the future liability of the surety. However, 
the past liability of the surety would still be 
undetermined. The only method by which 
this past liability can be ascertained would 
be by an accounting. If there is a substitu- 
tion of surety without an accounting interven- 
ing, there is the possibility of cumulative 
liability and the allocation of any loss which 
might occur. This same situation would pre- 
sent itself in case there was to be a reduction 
in the amount of the existing surety bond. 
There is need, consequently, of legislation 
which would make a judicial settlement of the 
fiduciary’s accounts a condition precedent to 
or an integral part of the relief requested by 
the fiduciary. 

In conclusion, your Committee sincerely 
hopes that the trend first above mentioned 
will continue and increase in momentum, and 
to aid in this long desired result, recommends 
that not only future Committees, but indi- 
vidual members of the Association, be con- 
tinually on guard to investigate, report, and, 
if necessary, oppose or support, as the case 
may be, new legislation as it arises from time 
to time. Only in this way can there be ac- 
complished that protection and improvement 
so necessary in the advancement of Insur- 
ance in general, and Fidelity and Surety In- 
surance in particular. 

Respectfully submitted, 
RatpH R. HAwxuurst, Chairman 
Eart F. BoxeLt 
J. Harry ScHISLER 
IrvIN E. KERR 
James E. KELLEY 
WALTER L. CLARK 
Harry McCai 
S. BRowN SHEPHERD 
JosepH G. SHAPIRO 
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Report of Fire and Marine Insurance Committee 


T does not appear that there have been 

any landmark developments in the field 
of fire and marine case law during the period 
since the Committee’s last report. The Su- 
preme Court of the United States, at the last 
term of Court, did not render any decisions 
involving either of these branches of the law. 
The most recent decision of the Supreme 
Court on the subject of marine insurance is 
Aetna Ins. Co. v. United Fruit Co., 304 U. S. 
430, which was referred to in the Committee’s 
last report, and the most recent on the subject 
of fire insurance is Aetna Insurance Co. v. 
Kennedy, 301 U. S. 389, decided in 1937. 

It is difficult for any Committee to func- 
tion properly when the geographic location 
of its members is such as to make it imprac- 
tical for them to have personal contact during 
the year. Your Committee, therefore, sug- 
gests that if it is at all feasible, the members 
of the Committee for the succeeding year be 
appointed as promptly as possible, preferably 
near the beginning of the Association’s an- 
nual meeting, so that the Committee may hold 
meetings before adjournment. Such a pro- 
cedure would permit a personal discussion by 
the members of the Committee of the sub- 
jects which have been entrusted to them for 
consideration, and at the outset the work of 
the Committee could be distributed and got- 
ten under way. 

Your Committee has had interchange of 
expression of opinion of its members by cor- 
respondence and is unanimous in its conclus- 
ion that the field of fire and marine insur- 
ance is too extensive to permit any broad con- 
sideration of the entire subject matter. It 
was suggested by members of the Committee 
that the Committee confine itself to directing 
to the attention of the Association special 
matters of importance, recent decisions of 
particular significance and statutory changes 
in fundamental law. 


In view, however, of the prerogatives o 
other Committees which may properly hay. 
under consideration the same matters, and he. 
lieving that it was the purpose and inten4. 
ment of the Executive Committee, in requir. 
ing that Committee reports be published jy 
the Journal prior to the annual meeting of 
the Association, to provide an opportunity for 
the Association as a whole to examine anj 
study such reports prior to the annual meeting 
and to coordinate the activities of all Com. 
mittees so as to benefit the majority of the 
membership, your Committee suggests tha 
it be instructed in more particularity regard. 
ing the subject matter to be considered by it. 


Members of the Committee have suggested 
as topics on which a report might be sub. 
mitted the following: the advisability of re. 
vising the Standard Mortgage Clause; the 
effect of the New York Insurance Code on 
fire and casualty insurance; the measure of 
insured damages recoverable under a valued 
hull policy where the vessel insured is not a 
total loss and the insured elects not to repair; 
and the extent to which a burning caused by 
lightning which is not followed by any con- 
flagration may be considered a loss by fire 
within the terms of a standard fire or marine 
insurance policy. It is the recommendation 
of the Committee that one or more of thes 
subjects and such others as the Association 
or the Executive Committee may suggest be 
considered and reported upon by the Com 
mittee for the succeeding year. 


Georce E. BeEcHwoop, Chairman 
THOMAS WATTERS, JR. 

Cassius E. GATES 

Tuomas F. Mount 

J. H. SKEEN 

Witi1aM S. HocseTT 

CHARLES W. SELLERS 
WiILt1AM McLeop 


Report of Committee on Health and Accident Insurance 


OUR Committee on Health and Acci- 
dent Insurance is unable to report ac- 
complishment of any constructive work in its 
field. Nor do we, at this time, have any 
concrete suggestions to offer other than to 
express the hope that the Association will 


ol 


continue to endeavor to broaden its sphere 
usefulness in this branch of the insurant 
practice. 

In order to justify our existence, in so 
degree at least, we submit a digest of the 
plicable decisions which have been han 
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down within the past year. We apologize 
or the fact that we have to some extent en- 
coached upon the life field. Our excuse lies 
in the fact that many important principles 
are equally applicable to both branches of 


the law. 
Suicide Cases 
The sound and valuable principles of the 


I Gamer case (82 L. Ed. 726) to the effect (a) 


that the burden which rests upon the plaintiff 
of establishing that death occurred through 
accidental means requires the negation of 
suicide and (b) the presumption against 
suicide is not evidence and vanishes when 
evidence to the contrary is introduced, have 
met with approval, in part at least, in the 
following cases: 


Dimmer v. Mut. L. I. Co.,. 283 N. W. 
16 (Mich.) 

Wojcik v. Met. L. I. Co., 1 A. (2d) 131 
(Conn. ) 

New York L. I. Co. v. Ittner, 200 S. E. 
522 (Ga.) 

McDaniel v. Met. L. I. Co., 195 S. E. 
597 (W. Va.) 

Jahn v. Commercial Trav. Mut. Acc. 
Assn., N. Y. S. , 1 Life Cases 
230. 


In the following cases recovery was per- 
mitted as a result of the failure of the courts 
to follow one or both of the stated principles: 


Southiand L. I. Co. v. Brown, 121 S. W. 
(2d) 653 (Tex.) 

Alverson v. Kansas City L. I. Co., 82 P. 
(2d) 149 (Wash.) 

Stuckum v. Met. L. I. Co., 277 N. W. 
891 (Mich.) (Rejecting Rule A and 
approving Rule B). 

Police & Firemen’s I, Assn. v. Hines, 
183 S. 831 (Fla.) 

New York L. I. Co. v. Wood, 180 S. 819 
(Miss.) (Apparently approves Rule 
A and rejects Rule B). 

Mut. Ben, Health & Acc. Assn. v. Den- 
ton, 124 §. W. (2d) 278 (Tenn.) 
(Gave lip-service to both rules but 
apparently failed to apply them.) 

Gulf L. I. Co. 9. Fetzer, 200 S. E. 165 
(Ga.) (The charge given was clear- 
ly erroneous). 


; The following cases did not turn on the 
Stated principles: 
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Insured’s death held suicidal as result of 
voluntary act in jumping under train. 


Feinberg v. Gr. So. L. I. Co., 111 S. W. 
(2d) 729 (Tex.) 


Evidence held sufficient to go to the jury 
because the inference of self-slaughter was 
not so clear as to be the only reasonable one. 
(Apparently effect was given to the presump- 
tion against suicide, although it is stated that 
because of insured’s incipient insanity, the 
presumption was weakened. The rationale 
of this decision is not clear.) 


Mayfield v. Aetna L. I. Co., 100 F. (2d) 
199 (CCA 5). 


Recovery rejected because the conclusion 
of death by accidental means could be reached 
only by basing inference upon inference. 


New York L. 1. Co. v. McNeeley, 79 P. 
(2) 948 (Ariz.) 


Plaintiff's judgment was reversed for er- 
roneous charge. The court, in a poorly rea- 
soned opinion, said that the plaintiff in sus- 
taining the burden of proof “may be aided by 
the rule of presumption against intentional 
self-destruction, but such presumption does 
not work any change in the matter of burden 
of proof.” 


Sovereign Camp v. McLaughlin, 185 S. 
378 (Ala.). 


See also: Scott v. Prud. I. Co., 282 N. W. 
467 (Minn.); W. O. W. v. Sugar, 102 F. (2d) 
696 (CCA 10), recovery permitted; Mona- 
han v. New York L. I. Co., 26 F. Sup. 859 
(D. C. Okla.), verdict directed for company. 

A review of the above cases discloses a very 
definite trend in the direction of sound reason- 
ing and with the precedent momentum gained 
from the recent decisions, it would seem that 
the principles of the Gamer case should ulti- 
mately receive general approval. 


Disability Cases 

Many of the courts still evidence a strong 
disposition towards making synonyms out of 
the words “total” and “partial,” thus increas- 
ing liability by construction, when it does not 
exist by a fair interpretation of the contract. 
However, the following cases constitute prece- 
dent of value, in the disability field, to the 
accident and health insurers: 
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In Cox v. Equitable L. Assur. Soc., 122 S. 
W. (2d) 823 (Tenn.), the court said: 


“While it is testified that the work he 
did at the cement plant from that time until 
he was laid off was light work out in the 
air, yet he was able to perform his regular 
work at the plant, and we think that when 
a man is able to perform his regular work 
he is not totally and permanently disabled 
within the meaning of his policy.” 


In Fuchs v. Metropolitan L. I.Co.,3 N.Y. 
S. (2d) 707, the court held that policy obli- 
gating Company to pay disability benefits 
only in the event Insured is prevented from 
engaging in any occupation for compensation 
or profit did not cover disability resulting 
from deafness, where evidence showed that 
Insured was actively engaged in and about 
the butcher shop which he owned, although 
he had turned the management thereof over 
to his brother-in-law because of his deafness. 

In Robinson v. Equitable L. Assur. Soc., 
198 A. 192 (N. J.), the court found that 
evidence that Insured, during time he claimed 
to be disabled, was very active, walked many 
miles a day, played golf, operated an auto- 
mobile, and looked after his wife’s real estate 
interests, together with medical testimony 
that Insured was normal mentally and phys- 
ically and could engage in business for re- 
muneration or profit negatived total and per- 
manent disability. 

In Martin v. Postal Union L. I. Co., 87 P. 
(2d) 897 (Cal.), the court held insured not 
entitled to recover for period during which 
he attended to his business, saying: 


“The fact that the assured received little 
or no compensation for the work done is 
not the controlling factor. The question 
is: Did he actually, and in a substantial 
manner, perform the duties of any occu- 
pation or business?” 


In Jones v. Manhattan L. I. Co., 4 A. (2d) 
220 (Pa.), moving pictures assisted the court 
in arriving at the sound conclusion that plain- 
tiff, a carpenter, though handicapped by a 
broken leg was not totally disabled. 

In Peters v. Mut. Life I. Co., 26 F. Sup. 50 
(D. C. M. D. Pa.), the assured’s failure to 
attempt to work was emphasized in denying 
him recovery. 

In Davis v. Equitable L. Assur. Soc., 1 A. 
(2d) 105 (R. I.), the assured was held not 
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PTD, the court stressing assured’s activities 
in connection with his garage business and like. 
wise the fact that he played bridge five hoy: 
daily. 

In Lyle v. Reliance L. I. Co., 124$. W. (24) 
958 (Ark.), it was held that the word “qs. 
ability” is synonymous with incapacity, ang 
means loss of earning power. Consequently 
even though the work of the insured, a travel. 
ing salesman, was attended by physical jp. 
convenience, that he was not disabled whe 
it was shown that his earning power was not 
decreased. 

In Mosher v. Equitable L. Assur. Soc. \4 
N. E. (2d) 413 (Ohio), the court refused i 
construe a policy which provided benefits jn 
the event the insured was prevented from 4® 
gaging in any gainful occupation so as to per. 
mit recovery for disability which prevented 
him from following his prior or “then” occv- 
pation, the court saying “it felt bound to view 
the matter in the light of reason.” 

For like holding see Frazee v. New York 
L. I. Co., 196 S. E. 556 (W. Va.). 

Helpful precedent upholding the policy re. 
quirement of continuous disability is found 
in Bouvier v. Craftsman I, Co., 13 N. E. (2d) 
619. 

Requirement of policy that injury occasion 
immediate disability, given effect to preclude 
recovery in: 


Markel v. Mutual Ben. Health & Ace. 
Assn., 121 S. W. (2d) 176 (Mo.). 


Recovery approved, “immediately” held 
determined under so-called process of nature 
rule. 


Frenzer v. Mutual Ben. Health & Ac. 
Assn., 81 P. (2d) 197 (Cal.). 


It may be well to call attention to the fact 
that one of the advantages heretofore attent- 
ant upon securing Federal jurisdiction in th 
above type action has been sharply depreciated 
by the case of Erie R. R. Co. v. Tompkins 
to wit, the precedent value of war risk de 


cisions. It is thought, however, that th 
Federal courts will continue to give consider 
able weight to their decisions in determinit! 
the existence vel non, of total disability, pa 
ticularly where there is no decision from tt 
particular state which is directly in point. 


Regular Care of Physician 
Non-compliance with provision held to pt 
clude recovery. 
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Lustenberger v. Boston Cas. Co., 14 N. 
E. (2d) 148 (Mass.). 
Testimony held sufficient to establish com- 
pliance: 


Mut. Benefit Health & Acc. Assn. v. 
Bunting, 183 S. 321 (Fla.). 

Federal L. I. Co. v. Gann, 120 S. W. 
(2d) 563 (Ark.). 

Scinski v. Great Northern L. I. Co., 86 
P. (2d) 749 (Mont.). 


House Confinement 
allowed: Provision held not to 
| confinement at all times: 


L. I. Co. v. Steele, 101 F. (2d) 
CCA 8). 

ton Nat. I. Co. v. Booker, 123 
(2d) 975 (Tex.). 


Washi 
5, W. 
Recovery denied: 
Federal L. I. Co. v. O’Connell’s Com- 
mitice, 124 S. W. (2d) 1043 (Ky.). 


Participating In Aeronautics 
A guest passenger in plane not precluded 
irom recovery by provision: 


Mutual Ben. Health & Acc. Assn. v. 
Bowman, 99 F. (2d) 856 (CCA 8). 
Swasey v. Mass. Protective Assn., 96 F. 

2d) 265 (CCA 9). 

Mark Vut. L. I. Co., 96 F. (2d) 267 
(CCA 9), 
ippell v. Com. Cas. I. Co., 197 S. E. 
23 (W.. Va.). 


reads “as a passenger or 


v. Jefferson Stan. L. I. Co., 
E. 721 (W. Va.). 

Wo. ex rel. Mut. L. I. Co. 2. 
S. W. (2d) (Mo.), 1 
$00. 


Life Cases 


Disappearance 
iary held not entitled to recover 
n years unexplained absence of in- 
sured merely on presumption that death oc- 
curred while policy was still in force. 


alter seve 


Goodloe v. Metropolitan L. I. Co., 115 
5. W. (2d) 11 (Mo.). 
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Recovery refused upon the ground that 
there is no presumption of death at any time 
prior to expiration of seven years and there 
was no evidence tending to show death in- 
tervened at any time within seven years. 


National L. I. Co. v. Ruffin, 187 S. 488 
(Ala.). 


Recovery permitted on theory that circum- 
stantial evidence establishes death prior to 
lapse of policy. 


Bailey v. Metropolitan L. I. Co., 115 S. 
W. (2d) 151 (Mo.). 

Doty v. Ohio Natl. L. I. Co., 15 N. E. 
(2d) 544 (Ohio). 

Foster v. United States, 25 F. Sup. 837 
(D. C. Mass.). 

Bonanno v. Prudential I. Co., 3 A. (2d) 
249 (R. L.). 


Recovery allowed on ground there was evi- 
dence to support jury’s verdict that insured 
had been unheard of for more than five years. 


Metropolitan L. I. Co. v. Williams, 
S. W. (2d) (Ark.), 1 Life Cases 
660. 


Recovery also allowed: 


Howard v. Equitable L. Assur. Soc., 85 
P. (2d) 253 (Wash.). 

Foster v. U. S., 25 F. Sup. 837 (D .C. 
Mass.). 


Accidental Means 
Means Voluntarily Employed 

The refusal of the courts to apply the 
sound distinction between accidental means 
and accidental result is continuing to permit 
unwarranted recoveries in many cases, and, 
as has long been true, the legally elastic 
Barry case is still relied on as precedent. 

Such a case is that of Mangol v. Metro- 
politan L. I. Co., F. (2d) (CCA 7), 
1 Life Cases 670. (The insured pulled a 
hair from his nose and several days later died 
irom erysipelas. The agreed statement of 
facts, as recited in the opinion, failed to dis- 
close that anything “unforeseen, unexpected 
or unusual occurred” other than the resultant 
disease and subsequent death.) 

See also: Aetna L. I. Co. v. Conway, 102 
F. (2d) 743 (CCA 10) (Based on Kansas 
rule rejecting distinction). 
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The sound rule that recovery may not be 
had where death or disability is the result of 
ordinary means voluntarily employed in a 
not unusual or unexpected way, where there 
is no unknown factor, finds support in the 
following cases: 


Gray v. Mut. L. I. Co., 15 N. E. (2d) 
100 (Ind.). (Insured died as result 
of strangulated hernia caused by 
cranking truck, no evidence of slip or 
fall, etc.). 

Nellenback v. Metropolitan L. I. Co., 3 
N. Y. S. (2d) 657. (Injury to back 
caused by lifting garage door.) 

Pope v. Lincoln Natl. L. I. Co. _.. F. 
(2d) (CCA 8). (Death from ex- 
haustion and excitement in driving 
car). 


Drowning Cases 
Recovery approved where insured when 
last seen several months before had been 
swimming in the sea at some distance from 
shore. 


Prudential I. Co. v. Herold, 23 F. Sup. 
424, affirmed in 96 F. (2d) 996 (CCA 
3). 


Recovery approved where insured, a power- 
ful man, in good health, swam out in the 
sea some 200 feet and turned and was two- 
thirds of the way to shore when, without 
struggle or outcry, he disappeared in water 
and was not again seen alive. 


Simoneau v. Prudential I. Co., 200 A. 
385. (Evidence held sufficient to 
establish that insured drowned while 
duck hunting.) 

Killam v. Travelers Prot, Assn., Court of 
App. of St. Louis, Life Case No. 500,- 
339, 


Sunstroke 

In Maryland Cas. Co. v. Hazen, 79 P. (2d) 
577 (Okla.), the court followed Judge Car- 
dozo’s dissenting opinion in the Landress case 
and held injury from sunstroke was within 
coverage notwithstanding that insured had 
previously received a headwound which made 
it dangerous for him to be in the sun. 

In Dupee v. Travelers I. Co., 2 N. Y. S. 
(2d) 62, a contrary conclusion was reached 
on the ground that sunburn was not a wound 
within coverage of the policy which required 
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that it be a visible contusion or wound op the 
exterior of the body. 


Hypersensitivity to Drug 
Death from injection of novocaine as jm. 
sult of insured’s unknown hypersensitivity 
thereto, held not death resulting from ac. 
dental means. 


Otey v. John Hancock Mut. L. 1. Co, 
199 S. E. 596 (W. Va.). 


Recovery was permitted where death pp. 
sulted from injection of neo-salvarsan, 
which insured was hypersusceptible, on theory 
that death was accidental, since this hyper 
susceptibility could not be considered a dis. 
ability or infirmity within the policy excep. 
tions. 


Berkowitz v. New York L. I. Co., 10X. 
Y. S. (2d) 106. 


Similar reasoning was employed to permit 
recovery in the following cases: 


Denton v. Travelers I. Co., 25 F. Sup, 
556 (D. C. Md.). 

Gynlai v. Prud. I. Co. . 
(Pa.) 1 Life Cases 646. 

Amer. Nat. I. Co. v. Belch, 100 F. (24) 
48 (CCA 4) (Sound conclusion revers- 
ed on rehearing as result of Erie rule.) 


_ A. (24) 


Bodily Injury 

In Burns v. Employer’s Liab. Assur. Corp, 
16 N. E. (2d) 316 (Ohio), the court denied 
claim for death of insured occasioned by 
amebic dysentery, contracted from drinking 
water which had been infected by breaking 
of a sewer pipe holding that death did not 
result from bodily injury. 

In Mutual Ben. Health & Acc. Assn. %. 
Johnson, 186 S. 297 (Miss.), recovery wa 
denied on ground that plaintiff failed to cary 
burden of establishing that the infection i 
the nose from which death resulted, was cause 
by bodily injuries, i.e., blow on cheek sus 
tained as result of fall. 


Disease Clause 

The following cases tend to support th 
true rule that where the insured, at the tim 
he receives an injury, is suffering with a dis 
ease which, acting with the injury, occasid 
death or disability, or when such disease + 
gravates the effect of the injury, or the # 
jury aggravates the effects of the disease, ant 
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both acting together cause death, the injury 
i; not the sole cause and there is no liability 
Cornelius on Accidental Means, p. 117). 


Prudential Ins. Co. v. Gaines, 112 S. W. 
(2d) 666 (Ky.). (Insured fell on icy 
platform.) 

v. Glenn Falls Indem. Co., 279 
NX. W. 287 (Neb.). (Insured claimed 
‘afness was result of electric shock 
mm telephone receiver.) : 

2. Internatl. Trav. Assur. Co., 110 

2d) 1202 (Tex.). (Insured af- 

cted with disease, sustained injuries 
in fall and altercation. ) 

Clark v. Order United Com. Travelers, 
99 F. (2d) 457 (CCA 5) (Fall). 

State rel Prudential I. Co. v. Shain, 

S. W. (2d) (Mo.), 1 Life 
Cases 690. 

Schroeder v. Police etc. Assn., Tl. 
Ct., Life Cases No. 500, 329. 
O’Fer Me. ©. 1. Co. 121 3. W. 
(2d) 304 (Mo.) (reversed for error 

in charge. ) 

Merri Phoenix Mut. L. I. Co., 26 F. 

756 (D. C. Mass.) (Held death 
) peritonitis, etc.). 


App. 


permitted: 
v. Preferred Acc. I. Co., 

\ 2), the evidence was held suf- 
licient to establish death by accidental means 
d suffering from a severely dis- 
fell down two flights of stairs, 
iking head on steps. 

In Lee v. New York L. I. Co., 82 P. (2d) 
178 (Utah), the court held that where an ac- 
dental blow starts activity of a dormant 
the disease thereafter contributes 
to death, the accident is the “sole cause of 
death.” 


See also: 


In Camp 98 F. 


2d) 53 (CC 
where insur 
eased heart. 
repeatedly str 


lisease and 


Central States L. I. Co. v. 
(2d) 640 (Okla.). 

American Natl. I. Co. v. Dozier, 5. 
E. (Va.), 1 Life Cases 825. 

Railway Mail Assn. v. Schrader, N. 
W. (2d) (Ind.), 1 Life Cases 766. 

Kelly v. Prudential I. Co., A. (2d) 

Pa.), 1 Life Cases 717. 


Jordan, 86 P. 


Injuries Inilicted Upon Assured by Another 
Recovery denied: 


. ‘as Prudential I, Co. v. Turner, S. 


(2d) (Tex.). (Insured’s death held 
accidental where he voluntarily created 
4 situation fraught with danger to himself). 


not 
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Winton v. Metropolitan L. I. Co., 124 S. 
W. (2d) 712 (Tenn.). (Insured immediately 
on night of death had threatened to kill first 
person who approached him. When next seen 
he was found unconscious, with skull fract- 
ured. Recovery denied on ground that in- 
sured could reasonably have anticipated that 
his course of conduct would subject him to 
death or injury.) 

Beckley v. Natl. Exch. 
& Acc. I. Co., S. EB. (W. Va.), Life 
Cases No. 500,326. (In denying recovery, 
the court said that when one committing a 
brutal assault upon another is killed, the kill- 
ing is a natural sequence and not within cov- 
erage.) 

See also: Roseman v. Universal L. & A. 
I. Co., 120 S. W. (2d) 824 (Tex.), 

Recovery allowed: 

Seaboard L. I. Co. v. Murphy, 111 S. W. 
(2d) 1221 (Tex.). (Death of insured, oc- 
curing when he was intentionally struck with- 
out provocation, was accidental.) 

And see: 

Harper v. Jefferson Stan. L. I. Co., 196 
S. E. 12 (W. Va.) (giving effect to provisions 
excluding liability where death results from 
bodily injury “intentionally” inflicted by 
another.) 


Bank v. Prov. L. 


Svihovec v. Woodmen Acc. Co., N. 
W. (ND.) 1 Life Cases 398. 


Change to More Hazardous Occupation 

(Under policy providing lower indemnities. ) 

The most recent decision bearing upon this 
question gives effect to the provision. The 
insured stated in his application that he was 
a restaurant proprietor. The company was 
held not liable for the face amount upon 
proof that insured was killed when performing 
the duties of a bartender in his restaurant. 


Cuneo v. U.S. Cas. Co., S. W. (2d) 
(Mo.), 1 Life Cases 496. 


A contrary conclusion was reached where 
the act done when the accident occurred was 
done only occasionally and was incidental to 
and in line of the duties of the prior occu- 
pation. 


American Acc. I. Co. v. Anderson, 


(2d) 452 (CCA 10). 


North 
100 F. 


Poison Clause 
In the case of Price-Williams v. New York 
L. I. Co., 101 F. (2d) 482, the Circuit Court 
of Appeals for the Fifth Circuit rendered a 
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sound and well reasoned opinion, giving ef- 
fect to the above clause. The facts were: 
After a nervous breakdown resulting from 
excessive drinking, insured had taken strych- 
nine tablets as a heart stimulant. He was 
found dead in his room, apparently from shock 
caused by the combination of strychnine and 
whiskey. It was held that death resulted 
from the taking of poison, notwithstanding 
medical testimony that neither the strychnine 
nor the whiskey alone would have caused 
death. 


Death as a Result of Violation of Law 

In Sovereign Camp, W. O. W. v. Corpus, 
123 S. W. (2d) 973 (Tex.), insured’s death 
held not within policy exception, where he was 
shot and killed while resisting an unlawful 
arrest, since this did not constitute a violation 
of law. 

Like conclusion was reached in Sovereign 
Camp, W. O. W. v. Wright, 86 P. (2d) 977 
(Okla.), where insured was killed while rid- 
ing in a freight car, a misdemeanor under the 
statute. Court held that a mere showing 


that insured died while in the car, without 
proof of lack of permission, was not a violation 


of the statute which would avoid the policy. 


Declaratory Judgment and the Reserve Theory 

It is believed that the clarification of the 
company’s right to relief under the Federal 
Declaratory Judgment Act by the recent de- 
cisions will prove of very great value. Most 
of the uncertainties incident to this procedure 
have now been eliminated and definite access 
to Federal jurisdiction is now assured pro- 
vided that the requisite jurisdictional amount 
can be established. 

The opinion of the Fifth Circuit in the case 
of Mutual Benefit Health & Acc. Assn. v. 
Fortenberry, 98 F. (2d) 570, is of particular 
importance for that the court therein gave 
direct approval of the “Reserve Theory,” 
where the action is by the company. The 
significance of this holding lies in the fact 
that the jurisdictional sum is no longer de- 
pendent upon the amount claimed by the in- 
sured, but the “obligations it (the company) 
may be compelled to pay in the future are 
not merely contingent and enter into the 
amount in dispute. In determining what they 
are, the life expectancy of the insured may 
be considered.” 

See also Carnes & Co. v. Employer's Liab. 
Assur. Corp., 101 F. (2d) 739 (CCA 5), for 
further helpful statement as to jurisdictional 
amount. 
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Decision as to Effect of Erie Case 

An announcement of very definite general 
importance and of particular significance jp 
suicide cases is found in the recent case oj 
New York L,I. Co. v. Sparkman, 101 F, (24) 
484 (CCA 5) to the effect that “the question 
of whether the evidence makes an issue for , 
jury is one to be determined by the Federa| 
courts by their own processes of reasoning 
and conclusion,” not by rules fixed by state 
statute or decisions. Thus the Federal courts 
should continue to follow the principles of the 
Gamer case, with resultant benefit of directe 
verdicts in many cases which would be {oy 
the jury under the rule of many state tribunal, 
which give evidentiary weight to the presump- 
tion against suicide. 

Comment upon the general value of the 
above announcement is unnecessary. 


Conclusion 

It is most difficult to audit the recent ¢& 
cisions to the end of determining whether 
sound precedent is in the red or black. We 
believe there has been a definite trend te 
wards sound reasoning in the suicide field 
Apparently, there has been a loss, from th 
defense angle, in disappearance cases and tl 
same appears to be true, though in lesser de 
gree, in the disability field. The decisions 
pertaining to the many questions incident | 
death or injury through accidental mean 
have broken about even, the adverse holding 
resulting, in the majority of instances, fro 
the inability or reluctance of the courts} 
make the distinction between accidental mea 
and accidental result and their failure to a 
ply the sound, “unknown factor” test. 

The Erie decision has unquestionabl 
tended to have an adverse effect, particulat 
in coverage cases, however, it is thought th 
it will gradually become emasculated by # 
passage of time. 

It would seem from the paucity of decisit 
that the very definite value of the Federal 
claratory Judgment Act has not, as yet, 0 
fully recognized. We believe that it ' 
prove to be the silver lining of many a trou 
some cloud and strongly recommend that 
availability of the declaratory procedure 
considered in every case. 

Respectfully submitted, 
R. W. SHACKLEFORD, Chair 
Paut J. McGoucu 
Perry F. Loucks 
Tuomas L. JOHNSON 
Estes KEFAUVER 
Pat H. Eacer, Jr. 
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Report of Home Office Counsel Committee 


THE Home Office Counsel Committee, 

appointed by President Milo H. Craw- 
ord. is composed of a membership scattered 
over many states, and it has therefore been 
quite impossible for the membership to meet 
sa body. During the course of the year, 
the Chairman has met and conferred with 


sme of the members of the Committee, while. 


tending various other meetings, and has re- 
ceived communications from other members 
ai the Committee. 

A large number of the members of this Com- 
mittee feel the advisability of continuing such 
acommittee in existence, if for no other pur- 
nose than to stand in readiness to act in an 
advisory capacity and furnish statistics and 
information to the officers and Executive Com- 
mittee on all matters in which the companies 
are involved, and to furnish such advice, 
counsel and information strictly from a com- 
pany viewpoint. 

"Several of the members of the Committee 
have expressed a desire to arrange for the pre- 


sentation, either at some early convention of 
the Association or through the Journal, of a 
discussion of the question of Trial Counsel 
fees. At first blush this would appear to be 
a rather delicate and somewhat controversial 
subject, but various members of the Commit- 
tee feel that it is nevertheless merely a busi- 
ness proposition, and could be and should be 
handled as such. In the interest of some ap- 
proach to uniformity and better understand- 
ing between trial counsel and the home office, 
it is thought that this question should be dis- 
cussed from the home office counsel viewpoint. 
Respectfully submitted, 
L. J. Carey, Chairman 
Patrick F, BuRKE 
RAYMOND N. CAVERLY 
GrorGE L. NAUGHT 
Royce G. Rowe 
Henry W. NICHOLS 
J. MEARL SWEITZER 
GaRNER W. DENMEAD 
ALLAN E. BrosMITH 


Report of Committee on Life Insurance 


OUR Committee on Life Insurance has 
found no occasion to hold a formal meet- 
ng since the last Convention at Mackinac 
Island, and hence, our principal business has 
‘ted by correspondence. 
ife companies are always greatly inter- 
in matters of legislation and litigation. 
This year, in addition to these matters, the 
ompanies have been interested in the pro- 
ress of the Monopoly Investigation. 
Because your Committee feels bound by no 
ticular pattern and because these matters 
re also of interest to practicing lawyers, we 
ave felt that the membership might profit 
oma highlighted reference to some decisions 
ndered since our last meeting which are of 
bore than passing interest to the life insur- 
ce business. 
The general and state legislative commit- 
es may be relied upon to comment upon 
atters of legislation. 
Threats of investigation of insurance de- 
ttments, the industrial insurance business, 
d other types in some jurisdictions appeared 
the legislative horizon this year more fre- 


quently than in the past. In addition, the 
temporary national economic committee held 
one hearing of two weeks’ duration and is ex- 
pected to go into investment and other phases 
of the insurance business later this year. 
None of these investigations or attempted in- 
vestigations has brought to light anything 
that might be to the discredit of the In- 
stitution of Life Insurance. 

Space will not permit a digest of all life 
insurance decisions nor extended comment on 
those thought worthy of mention. The cases 
mentioned are not necessarily leading cases 
but they are of current interest to the business 
and touch upon points which we find extremely 
pertinent. 


Unemployment Compensation 

This is a matter of first importance to the 
home offices of all companies and many of the 
members in practice will be or have already 
been called into consultation in an effort to 
straighten out this tangle. 

In The Industrial Commission, etc., of Col- 
orado v. Northwestern Mutual Life, 88 Pac. 
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(2nd) 560, 40 A. L. C. 117, the Colorado 
Supreme Court held insurance agents to be 
“employees” under the Colorado Unemploy- 
ment Compensation Act. Thereafter, the 
Legislature amended the law so as to specific- 
ally exempt agents. On the other hand, the 
Connecticut Supreme Court of Errors in 
Northwestern Mutual v. Tone, et al., 4 Atl. 
(2nd) 640, 40 A. L. C. 121, in an exception- 
ally well reasoned opinion ruled that agents 
were “independent contractors” under the 
Connecticut Unemployment Compensation 
Act. Thereafter, the North Carolina Su- 
preme Court, in Unemployment Compensation 
Commission v. Jefferson Standard Life, in an 
opinion dated May 3, 1939, and thus far un- 
reported, held agents to be “employees” under 
the North Carolina Act, and further, that the 
company was not exempt from taxes generally 
by reason of its membership in the Federal 
Home Loan Bank System. 

As you well know, the Bureau of Internal 
Revenue, has quite consistently ruled in life 
insurance company cases that commissioned 
agents were not “employees” within the con- 
templation and meaning of the Federal Social 
Security Act. 


Labor Relations and State Wage and Hour 
Laws 

In Metropolitan Life v. New York State 
Labor Relations Board, the New York Court 
of Appeals, in an opinion handed down April 
11, 1939, but thus far unreported, held in- 
surance agents to be subject to the New York 
State Labor Relations Act for purposes of 
collective bargaining, etc. 

Bills were introduced in several states seek- 
ing to bring about enactment of state wage 
and hour laws to tie in with the Federal Act. 
All of these appear to have fallen by the 
wayside. 

Policy Loans 

In New Jersey Court of Errors in Colum- 
bian National Life v. Withers, Comr., 1 Atl. 
(2nd) 436, 39 A. L. C. 208, it was held that 
a life company might take full policy loan in- 
terest of 6% in advance and not violate usury 
statute. In New Jersey the legal rate is 6%. 

The Washington Supreme Court last Oc- 
tober in Goodwin v. Northwestern Life, 83 
Pac. (2nd) 231, 39 A. L. C. 297, held that 
the company was not entitled to charge com- 
pound interest on a policy loan in absence of 
a policy provision therefor, and that the com- 
pound interest provision in the loan agree- 
ment was unavailing. Corrective legislation 
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in this regard was enacted by the 1939 Les. 
islature under a new statute providing that 
the company’s sole “remedy” upon non-pay- 
ment of interest on policy loan or advance 
heretofore or hereafter made, shall be the a¢. 
dition of such due and unpaid interest to the 
principal indebtedness and the charging of 
interest thereon at same rate as applicable ty 
original principal. Policy would terminate 
after notice, when amount of loan and accrue 
interest equals or exceeds policy’s cash value. 

Another case somewhat in point with this 
subject is that of Heuring v. Central State; 
Life, 120 S. W. (2nd) 176, 39 A. L. €. 277 
(certiorari denied by Missouri Supreme Cour 
in December, 1938). This decision is author. 
ity for the holding that the use of the auto. 
matic premium loan clause is invalid under 
the Missouri Non-forfeiture Statutes. Hov- 
ever, many feel that this opinion rendered by 
the Springfield (Mo.) Court of Appeals is not 
necessarily the law of the entire State, and it 
is likely that a case involving the required 
$7500.00 minimum for Supreme Court juris 
diction will be watched for in the hope of 
bringing about a favorable Supreme Court 
decision. 


Aviation 

In State of Missouri ex rel. Mutual Life of 
New York v. Shain, et al. Judges, 126S.W. 
(2d) 181, 40 A. L. C. 169, the Missouri Sv 
preme Court held that a stewardess of an ait- 
plane was not a fare-paying passenger and 
that her death in an airplane accident was not 
covered by a double indemnity clause. 


Suicide 

A two year suicide clause was permitted to 
bar beneficiary from recovery, notwithstant- 
ing the inclusion of a one year incontestability 
clause in a life policy, by the Fort Wort 
Court of Civil Appeals (Texas) , in Southwest. 
ern Life v. Houston, 121 S. W. (2nd) 619, 4 
A. L. C. 3085. 


Reinstatement 
In Haselden v. Standard Mutual Life As», 
(S. C.) 1S. E. (2nd) 924, 40 A. C. L. 300 
it was held that an insurer is not entitled 
reject a reinstatement application arbitrary 
nor on reliance upon private investigation 
specting insurability. 


Taxation 
All will doubtless be familiar with the é 
cision of the U. S. Supreme Court in Ci 
necticut General Life v. Johnson, State Tr 
urer, 58 Sup. Ct. 436, 38 A. L. C. 1, deci 
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Vortgage Moratoria 
have been rather general in 
where they were about to expire, 
ition to discontinue that sort of 
Brake” has been noted. 
itude of the courts on the question 
ite a little to do with the legislative 
ititude. On January 10, 1939, the Supreme 
Court of Iowa in the case of First Trust Joint 
Stock Land Bank of Chicago v. Arp, held the 
lowa mortgage moratorium law to be in viola- 
tion of State and Federal Constitutions. 
The first such enactment was upheld by the 
lowa Court in 1934. The Court was con- 
sidering an extension of that law in 1937 and 
ound “that no emergency now exists and that 
it did not exist at the time of the enactment 
ol Senate File 15.” 
Similarly the Supreme Court of Mississippi 
in the case of Jefferson Standard Life v. 
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Noble, under date of April 17, 1939, held the 
mortgage maratorium law to be in violation 
of the contract clause of the Constitution of 
the United States. The basis of the Court’s 
holding is explained by the following excerpt 
from the opinion: 


“We are led to the irresistible conclusion, 
on the basis of our judicial knowledge, that 
when the Legislature passed the Moratorium 
Law of 1938, no public emergency existed 
in this State.” 


General 

Of particular interest may be the decision 
of the Missouri Supreme Court in State ex rel. 
Prudential v. Shain, et al., Judges, S. W. 
(2nd) ,40 A. L. C. 279, holding that death 
from typhoid fever caused by drinking im- 
pure water, resulted from disease. See, also 
Burns v. Employers’ Liability Assur. Corp., 
16 N. E. (2nd) 316, 39 A. L. C. 70, decided 
by Ohio Supreme Court in July, 1938, which 
held that death due to amebic dysentery, even 
though caused by accidental means, is not 
caused by violent and external means. 

The U. S. District Court (Tex.) in Aird v. 
Aetna Life, thus far unreported, reached the 
interesting conclusion that death in a burning 
trailer constituted death in a “burning build- 
ing’ within meaning of double indemnity 
coverage. 

While regretting that these and other cases 
may not be more fully reviewed, we trust that 
what has been said will prove of some benefit 
to the company and the practitioners who 
meet similar questions. 

Respectfully submitted, 
E. A. Roperts, Chairman 
P. H. Eacer, Jr. 
Haro_p C. HEIss 
Jutius C. SMITH 
Price H. Topprnc 
C. M. VRooMAN 
W. Catvin WELts III 


Report of the Committee on Safety 


OUR Committee, in offering its own 

opinions and conclusions, reaffirms 
re-emphasizes those policies advocated 
"its predecessors and vindicated this year 
by notable decrease in the number of fatal- 
ties in two of the three major classes of ac- 


ad 


Home Accidents 
Accidents occurring in and about the home 
were the only ones to show an increase dur- 
ing the period covered by this report. The 
two percent increase in home accidental deaths 
from 32,000 in 1937 to 32,500 in 1938 raised 
this toll higher than the total attributable to 
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traffic accidents. This great number of fatal- 
ities is explained by the fact that exposure 
to domestic accidents is far greater than ex- 
posure to any other kind; usually the indi- 
vidual is at home for a greater part of the 
day than he spends at the factory or in traffic. 
Too, industrial workers comprise only a small 
part of the total population, while nearly 
everyone has a home. Your Committee of- 
fers this only for the purpose of explanation 
and not to minimize the gravity of the situa- 
tion with regard to home accidents. 

This high toll coupled with the fact that 
prevention of home accidents seems to suffer 
in comparison with the organized and con- 
centrated effort made to eliminate industrial 
and traffic accidents, leads the Committee to 
believe that greater emphasis should be placed 
upon this particular phase of the safety move- 
ment than has heretofore been done. 

To do this an integrated and planned move- 
ment on the part of each community is neces- 
sary in order that each member of the com- 
munity be made aware of the dangers in the 
home and be informed of ways to eliminate 
them. The lead in such movements has suc- 
cessfully been assumed by safety councils 
such as those suggested and sponsored by 
the National Safety Council. In the absence 
of such a lead we must look to representatives 
of home builders, of the schools, of women’s 
organizations, of home visiting agencies, of 
newspapers and of broadcasting stations to 
prosecute a successful community-wide pro- 
gram whose objective will be to acquaint the 
public with the many hazards within the home 
and to advise them of ways to avoid them. 
Manufacturers are now helping in this educa- 
tion by explaining the proper methods and 
safe practices for use of various home ap- 
pliances; some life insurance companies are 
also helping by publishing pamphlets on 
safety which recite the common hazards in 
the home and ways to guard against them. 
Only by thus acquainting the public with 
potential dangers and by getting them to act 
in accordance with their reason, can further 
harm be eliminated, since the situation here 
will bear no regulation by law as does the 
safeguarding of pedestrians, motorists and in- 
dustrial workers. 


Occupational Accidents 


Previous to 1907 there was no advance in 
safety rules and methods to correspond with 
the rapid increases in hazards of modern fac- 
tory and utility systems. Then, except in 
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industrial organizations controlled by execy. 
tives of uncommon foresight, little attention 
was paid to the welfare of the human elemen 
This attitude was changed both by an jm. 
provement in social thought and by the rey). 
ization that “there is a dollar side to safety” 

Passage of compensation laws by many 
states and payment by industry of the hug 
accident bill led employers to change their 
previous view that accidents were unavoid. 
able. Because of this and because of a de. 
termined and organized educational campaign, 
employers today are aware of the economic 
loss involved in the direct and indirect costs 
due to accidents—a very effective stimulys 
in developing accident prevention work. 

Industrial accident prevention work is now 
organized on a firm basis in a vast number of 
companies from coast to coast. Individual 
corporations have effected phenomenal cuts 
in their accidents rates, and hundreds of oth. 
ers, both large and small, have made creditabk 
reductions in the number of lives sacrificed 
and also in the number of injuries sustained, 
But we are not yet near the zenith of prever 
tion in this field, for despite the great stride 
made in safety work by many companis, 
(manufacturing has achieved the best record 
—only 2,000) fatalities are still high—16,50 
in 1938. Although this toll represents z 
praiseworthy decrease of 11% over the figure 
for 1937 the continuation and improvement 
of safety measures will further lessen the risk 

Much remains to be done before industy 
can conscientiously say that it has gone # 
far as it can go. We have only begun tor 
alize the potentialities of organization trai 
ing, and our methods generally are still in 
rudimentary stage. What all industries se 
to need is scientifically planned employe 
training which reaches out to the last man 
the job, and which requires, as a conditi 
of employment, that he regularly and sys 
matically devote a part of his time to impr 
ing his job technique and his understandil 
of the business. This is not idle they 
workmen can be sold on the benefits of & 
ployee training and the results will be inp 
portion to the vision and enthusiasm of 0 
direct management. 

This management vision and enthusiasm 
very frequently absent in smaller plants 4 
workshops which, surveys indicate, do & 
a lip service to safety. It is here, your Co 
mittee suggests, that safety work be ¢ 
phasized in the industrial accident divis! 
Honest attempts at finding and avoiding ¥ 
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ards, and not safety work done only on paper, 
xil] reduce the number of deaths and injuries 
in these smaller industries. 

Your Committee suggests that continued 
improvement would follow attention to 1) 
Engineering, which includes a conscientious 
ifort to discover the hazards in plants already 
constructed and properly to safeguard or 
diminate dangerous machinery and _ work- 
slaces and to plan new buildings and ma- 
chinery so that all possible danger may be 


yvoided; 2) Education, which comprises the 


individual teaching of the employee and which 
interprets the use of available safeguards and 
al] common sense precautions in avoiding ac- 
cident; and 3) Enforcement, which covers the 
supervisory duties of the employer in seeing 
that guards are kept in place, that employees 
do their work in a safe and efficient manner 
and that the company’s safety rules are at all 
times strictly observed. The success or fail- 
ure of putting these steps into effect depends 
wholly on the direct management of the com- 
pany. If it fails to appreciate the potential 
ajue of accident prevention or any other 
morale building activities, then, no matter 
shat the policies of the company may be, the 
en will likewise fail to understand. 


The backbone of the most modern safety 
ganization and safety procedure is a com- 
on understanding that accidents can be 
pvoided only through the cooperation of em- 
lover and employee and that through this 
ooperation both are benefited. Safety work 
an and should be a stepping stone to more 
riendly relations between employer and em- 
ployee. It leads to better understanding be- 
ween them on all matters affecting their 
mutual interests. 


Traffic Accidents 
Today traffic safety activities are no less 
‘idespread and intensive than those carried 
n in the industrial safety field. These ac- 
vities are at last beginning to show a reward. 
ince the “horseless carriage” first appeared 
n our streets, before the turn of the century, 
€ number of persons killed and injured in 
utomobile accidents has risen steadily year 
y year, until the death total reached the 
ppalling figure of 39,643 in 1937. Late in 
€ year, however, the “turn” was made. 
Peaths in November and December, 1937, 
tre lewer than for the same months of 1936. 
Fnuary, 1938, showed a big improvement 
et January, 1937. About this time, auto- 
obile insurance underwriters and safety of- 
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ficials began to prick up their ears, for a 
steady reduction over a period of three con- 
secutive months was decidedly unusual. The 
favorable trend continued into February and 
March, and hope gave way to certainty that 
the years of safety effort were, at last, going 
to bear fruit. Each successive month of 1938 
recorded fewer deaths and injuries in auto- 
mobile accidents than had the same month of 
the previous year, and last year ended with 
a death total of 32,400—a decrease of about 
18% from the all-time high record in 1937. 


So far this year the downward trend has 
continued. This is especially gratifying when 
one remembers that the records of January, 
February, March and April this year must be 
compared with the good records established 


in the early months of 1938. As this report 
is being written, late in May, we can take 
great encouragement in the record of eighteen 
consecutive months in which accidents have 
been reduced—a truly amazing accomplish- 
ment when one realizes that prior to Novem- 
ber, 1937, traffic accidents had steadily risen 
for forty years! 


Of interest to our membership is the fact 
that the claim experience of automobile in- 
surance companies has already reflected the 
safer conditions on our streets and highways 
in an improved loss ratio. Reductions in 
rates have gone into effect generally, thus 
justifying the belief held by those who stoutly 
maintained throughout many discouraging 
years that automobile accidents could be re- 
duced by sound accident prevention methods. 
There is an accompanying belief in many cir- 
cles that the way to broaden the market for 
automobile insurance is to bring down the 
cost, and that the most humane and satisfac- 
tory way of bringing down the cost is to re- 
duce the number of automobile casualties. 
Events are proving that this belief is sound. 

Some universities are providing valuable 
assistance in furthering the campaign of 
safety by inaugurating classes in street traffic 
research, in traffic engineering and in train- 
ing traffic officers. Among the universities 
prominent in this field are Yale, Northwestern 
and New York. The objective of such classes 
is to educate men specifically for the position 
of City or State Traffic Engineer or Director. 
The faculties of these schools have anticipated 
that most graduates will seek a career in public 
office and that it is only through these posi- 
tions that traffic and safety problems can be 
solved. Their surmise has been correct; a 
majority of those already graduated have re- 
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turned to their respective cities where they 
have been placed in charge of safety work. 
Your Committee is of the opinion that a further 
reduction in traffic accidents is primarily a 
matter of education of the public, of the en- 
forcement officers and of the law-makers, 
and that this education should be followed 
by the enactment of adequate safety laws 
plus proper enforcement of such laws without 
political interference. 

The first step, Education, should be a 
regular part of the public school system, a 
certain number of hours per week should be 
allotted to the subject of safety. The recent 
inauguration in a few high schools, of classes 
to teach the student not only how to drive, 
but how to drive carefully, should be com- 
mended and extended to most other high 
schools. For children under driving age 
safety education by means of graphs, pictures 
and charts has been successfully tried. If the 
younger generations are trained to understand 
safety from the beginning, such training will 
become a part of them—they will be careful 
drivers, and what is equally important, they 
will be in accord with safety measures which 
now cannot be put into effect because of lack 
of public support. 

In those states where the greatest decrease 
in automobile accidents has been accomplish- 
ed, the fewer number of fatalities has been 
ascribed to a dual cause: to extended efforts 
in sa‘ety education and to more strict enforce- 
ment of the traffic laws. Efficient compul- 
sory compliance with traffic laws has paid 
dividends in safety; compulsion in the auto- 
mobile insurance field has not been a success 
if we are to judge from the failure of other 
states to follow the lead set by Massachusetts. 
Although many proponents of compulsory in- 
surance argued, prior to adoption of the law 
by this state, that it would promote safe driv- 
ing, actual experience has shown that it has 
not had that effect. Authorities now believe 
that the only solution of the problem is edu- 
cation coupled with more rigid and impartial 
law-enforcement without the “fixing” of law 
infractions. The National Safety Council 
reports: “In every state or city which has 
made an outstanding safety record we in- 
variably find: 1) Competent administration 
of traffic laws and traffic functions; 2) Or- 
ganized citizen support; and 3) Continuous 
public education.” This Committee is in 
agreement with Council’s recommendation 
that each state have a driver’s license law, an 
accident reporting law, an adequate highway 
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patrol, and uniform traffic and equipmen; 
rules which conform with the Uniform Vehicle 
Code. 

The safety program of every state or city 
should include the keeping of accurate ac. 
cident records. In order that a full use he 
made of such records universal reporting oj 
both fatal and non-fatal accidents must be re. 
quired. Tabulation and analysis should be 
made to yield information, which in tum 
should be used for engineering, enforcemen: 
and educational purposes. The traffic ep. 
gineering branch of the state or city should 
concern itself with long term planning of traf. 
fic facilities for safe and convenient move. 
ment and with removal of accident hazards 
by physical remedies and the use of traffic 
signs, signals and the like. If a compu 
atively small fraction of the billions of dollars 
spent over a period of years in payment of 
automobile injuries were spent in establishing 
these steps in accident prevention, your Com. 
mittee would soon be able to report succes: 
in this phase of the accident prevention 
problem. 

Effective education with respect to preven. 
tion of home, occupational and automobile 
accidents will also have reflected effect in 
preventing accidents in leisure and play time 

While we are pleased with the progres 
which has been made thus far, we believe stil 
greater improvement can be made and that 
experience will indicate the continuation o 
the recent lowered fatality rate and probably 
make further reductions possible. For safety 
is at last becoming fashionable. It is becom- 
ing recognized as good politics as public o- 
ficials have come to realize that a greate 
number of voters want accidents stopped 
than want tickets fixed. State and city at 
ministrators, judges and others who have 
done an outstandingly good safety job have 
been re-elected by record majorities. Othe 
officials have taken the hint and are ready #! 
champion the cause of safety if someone 4 
tell them how. If the engineers, public 0 
ficials, courts and the police can agree 0n§ 

ractical program which the newspapes 
business men and civic groups can and W 
support, there will be an immediate and 4 
parent improvement. 

Respectfully submitted, ; 
Victor C. Gorton, Chaim 
Royce G. Rowe 
ALLAN E. BrosMITH 
J. H. R. Roperts 
G. L. REEVES 
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Report of the Committee on the Unauthorized 
Practice of Law 


The second is the reversal in Alabama of the 
case of an independent adjuster, who was ac- 
cused by representatives of the Birmingham 
Bar Association of practicing law in the ad- 
justment of insurance claims. 

Those who were at our last annual meet- 
ing will recall that this particular development 
was one which occurred between the last year’s 
annual meeting of the American Bar Asso- 


THERE have been no formal meetings of 
I this committee during the year. The 

mmittee has however kept in touch with the 
jevelopments in the unauthorized practice 

; Jaw field through its members. 

The question of unauthorized practice of 
law ins jar as it is particularly of interest to 
nersons interested in insurance litigation has 

ould een an active question during the past year. 
traf- The Conference Committee on Adjusters, ciation in July and our meeting in Mackinac 
10Ve- nsisting of five members of the American — in September. 

» and five representatives of There still is pending the civil action 
-affic ME the insurance companies or other adjusting brought by representatives of the Bar Asso- 
npar- fam interests, which was authorized at the 1938 ciation in Birmingham against certain insur- 
ollars ME meeting of the American Bar Association, has ance companies and their adjusters to attempt 
nt of Mf organized and held several meetings and has to compromise on the conviction which had 
shing MM adopted a rather comprehensive statement of been had. This litigation is still pending but 


ards fe Bar Associ 


Com- 
ICCeSS 
nition 


which has met with general ac- 
y all the adjusting interests con- 
| also by the various unauthorized 


there are a number of indications that a set- 
tlement may be arrived at, which will remove 
the matter from any contested litigation. 


law committees of the different There is a very apparent trend in thought 
associations to which it has been that the activities of those attempting to re- 
The only criticism attached to strain insurance company representatives 
\f principles was as to matters from the unauthorized practice of law has 
luded in it. gone too far, and that some middle ground 
‘rence Committee has set up its in the problem can best be found along the 
ind is receiving and acting on _ lines which have been inaugurated by the Con- 
iries and complaints from the ference Committee on Adjusters. 
nterests involved and apparently is Apparently there is no immediate need for 
large proportion of those con- an active committee of this association cover- 
more can be gained for all in- ing this subject. Inasmuch, however, as the 
this matter by conference and question is being very actively argued and new 
rather than by litigation and developments are constantly occurring, it 
might be well for this association to consider 
the question of whether or not it should 
continue a similar committee to watch develop- 
ments and take whatever action as may be 
necessary in accordance with our principles. 
Respectfully submitted, 
Oscar J. Brown, Chairman 
E. W. SAWYER 
WILson C. JAINSEN 
WILLIs SMITH 
Harry S. KNIGHT. 
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ve been two outstanding develop- 
the year. One of which is the re- 
i the decision of the Missouri Trial 
iction brought for a declaratory 

by certain insurance companies 

nd their representatives in the State of Mis- 
iri directed against the Clarke Committee 
its activities to compel all matters gov- 
ming the adjustment of insurance claims to 
€ done by lawyers rather than by laymen. 


Report of Committee on Workmen’s Compensation 


, INTRODUCTION 
WING to the large scope and numerous 
~ questions in cases that arise under the 
orkmen’s Compensation Acts in the various 


states of our country, it is almost imperative 
that some particular subject of general inter- 
est to the members of our Association and the 
Insurance fraternity be selected for study by 
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this committee. This has been the wise policy 
of the past committees on Workmen’s Com- 
pensation, and this committee thought it 
proper to follow such precedent. Eliminat- 
ing the subjects that have been heretofore 
selected and thoroughly covered by recent 
committees, it was thought by this committee, 
in choosing from the number of subjects sug- 
gested, that the question of conflict of laws 
and the extra-territorial effect of the Com- 
pensation Acts of the several states would be 
a timely and pertinent subject, and our report 
is, therefore, submitted on the basis of a study 
involving those questions. 


Preliminary 

In this report, we will point out, show the 
trend of, and comment on the different rules 
or criterions formulated by the various courts 
in the forty-seven states which now have 
workmen’s compensation laws in determining 
the law of which state should govern the re- 
covery of compensation allowed to injured 
employees. For instance, a man may be a 
resident of one state, enter his contract of 
employment in another, receive his injury in 
a third, and all while the principal part of 
his work is done in still a fourth. All of these 


might have, and probably do have, a different 


scale for awarding compensation. The ques- 
tion now presented, a most important and 
complex one in conflict of law, is the law of 
what state should apply and determine the 
amount of the compensation award. 

We are also discussing herein the conflict 
which frequently arises between the various 
compensation laws and the Federal Employ- 
ers’ Liability Act, under which liability is 
based on negligence and which, by virtue of 
Act of Congress enacted pursuant to the com- 
merce clause of the United States Constitution 
giving it exclusive control of interstate com- 
merce, applies to all railroad employees, who, 
at the time of their injury, were engaged in 
an interstate transportation or in work so 
closely related thereto as to be practically a 
part of it. 

Extra-Territorial Effect 

Before turning to the first proposition, it 
should be stated that from our study of the 
decisions of all the forty-eight states it is 
strongly noted that the courts of the forum 
invariably try to invoke their own compen- 
sation law by stretching every point what- 
ever might be the factual situation presented, 
and regardless of the holding of the United 
States Supreme Court in Bradford Electric 
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Light Co. v. Clapper, 286 U. S. 145, 76 1 
Ed. 1026, that the workmen’s compensatioy 
laws of the states come within the full faith 
and credit clause of the Federal Constitution 
and, therefore, should be accorded such wher. 
ever asserted, if the public policy of the foruy 
is not thereby transgressed. 

From an examination of the authorities, j: 
is found that all the states, with the exception 
of Oklahoma, have enacted laws, or have cop. 
strued them to be, extra-territorial in their 
scope; that is, that under certain circum. 
stances, one state’s law should control even 
though the injury occurred or the employ. 
ment took place, or the work was performed 
in another state. But here the general 
similarity ceases and the rules as to applica- 
tion and extra-territorial effect of the laws oj 
the various states are widely divergent. 

For clarity and brevity, an attempt has 
been made to classify the rules of the states 
under four general headings. But the clas: 
ifications, as all, are subject to many excep- 
tions, and those cases which we have cited 
in the footnotes may not belong properly in 
the group indicated, for it is almost impos 
sible to give any pure classifications to the de. 
cisions of the various courts which, apparently, 
quite unreluctantly, are not decided on any 
one theory exclusively. However, here ve 
note that there is a growing tendency among 
the states to come within a classification and 
apply a definite rule, criterion and theory in 
determining the law of which state should 
govern a given situation. 

After discussing the rules briefly and citing 
in the footnotes the authorities ostensibly i 
support, we will turn the discussion to th 
recent opinions of the United States Suprem 
Court on the point, for the question being: 
constitutional one, should be ultimately ¢ 
termined and stabilized by the highest cour 
of our land. However, it will be noted thi 
the United States Supreme Court in deciditt 
these cases does not apply any one rule bu 
carefully examines the facts and the compet 
sation statutes involved before determinilt 
whether the full faith and credit clause 
been violated. 

The most popular rule announced by a nuit 
ber of the courts in solving the question § 
that the law of the place of the contract,“ 


loci contractu, should govern, and that lt 
applied wherever the injury occurred ot i 
work was performed. This is the holding? 
the Massachusetts, Illinois and Tennes 
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these states, though, do not apply 
here, although the contract is made 
of the forum, it is contemplated 
es that all of the work is to be 
in another state where, in fact, the 


red. 


ile applied particularly in Okla- 
\rkansas and other states cited’ is 
ss of where the contract of em-. 
s entered into and irrespective 
work was being performed, if 

e injury occurred in the state of the forum, 
then any demand for compensation is governed 


Noy Interstate Co., 150 Tenn. 25, 
Tidwell v. Chattanooga Boiler, etc. 
$20, 43 S. W. (2d) 221; Orleans 
Frazier, 173 Miss. 882, 161 So. 699; 
C. C. Company, 226 Mo. App. 388, 
Zarneck v. Blue Line Chemical 
; . (2d) 772; McLaughlin’s 
.. E. 338; Wright's Case, 
=. 5; Beall Bro. Supply Co. 
341 Ill. 193, 173 N. E. 64; John- 
ial Com. 352 Ill. 74, 185 N. E. 191; 
X. T. Glass Corp. 259 Mich. 644. 244 
il v. Wilkinson, 39 R. I. 447, 98 At. 
Masen Valley Mines Co. 40 Mo. 143, 
Dameron v. Yellowstone Trail Gar- 
+ P. (2d) 417; Scott v. White Eagle 
Co. (Kan.) 478 (2d) 615; State ex 
ndustrial Accident Board, 87 Mont. 
Personins v. Asbury Transportation 
152 Ore. 286, 53 P. (2d) 1055; 
126 Me. 144, 136 At. 722: Sweet 
J. M. 381, 171 At. 684; Liggett & 
Co. v. Goslin, 163 Md. 74, 160 At. 
Metal Polish Co., 99 Conn. 457, 
Metropolitan Casualty Co. v. Huhn, 
S. E. 121, 59 A. L. R. 719; Good- 
Va. 487, 87 S. E. 862: Pierce v. 
Storage Co., 185 Iowa 1346, 172 N. 
Manville, Inc. v. Thorne, 80 Ind. 
N. E. 229; Calkins v. Service Spring 
57, N. E. (2d) 54; Texas Em- 
Ass’n. v. Moore (Tex. Civ. App.) 
52; St. Louis-San Francisco Ry. Co. 
, 93 So. 445. 
Cubbision, 80 Ind. App. 22, 
Industrial Comm. of Ohio v. Gar- 
» St. 339, 164 N. E. 758; Johnson v. 
45 Ohio App. 125, 186 N. E. 509. 
Line Construction Co. v. State In- 
151 Okl. 272, 3 P. (2d) 199; Associated 
rp. v. Franks, 159 Okl. 190, 14 P. (2d) 
\rkansas Power & Light Co. 191 Ark. 
d) 411; Standard Pipe Line Co. v. 
$91, 66 S. W. (2d) 637; Standard 
Richison, 188 Ark. 882, 67 S. W. 
\ltman v. N. Dak. Work. Com. Bureau, 
195 N. W. 287; Buckingham v. Trans- 
al Industrial Com., 93 Utah 342, 72 
“d) 1077; Delaware St. of 1935, Sec. 6071; New 
1937, p. 201-292. 
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by the law of the forum. It is observed that 
in Oklahoma the Compensation Act is com- 
pulsory, operates on the employer-employee 
status in the state alone, and in no wise of a 
contractual or ellectual nature, as it is in most 
of the jurisdictions. Arkansas just passed its 
workmen’s compensation act and no decisions 
thereunder have yet been decided to indicate 
whether or not this policy will now be pur- 
sued. It was formerly against the public 
policy of the State of Arkansas, because of 
the constitutional right of unlimited damages, 
to enforce the compensation laws of another 
state.’ 

The third rule is found in the decisions of 
Colorado and Washington, which is in sub- 
stance that the law of the place of the con- 
tract will be applied, provided that a sub- 
stantial part of the work of the employment 
is performed in the state where the contract 
of employment was entered into. The ap- 
plication of this rule presents a factual ques- 
tion which leaves the determination of the 
applicable law almost entirely within the dis- 
cretion of the trial court, who may or may 
not find, that the evidence shows a substan- 
tial performance of work in the state where 
the contract was entered into. 

The fourth rule which probably, theoretic- 
ally, is the most ideal, is that advanced by 
the New York Court and others cited in the 
footnote’, which looks to the facts to see 
where the principal part of the work of the 
injured employee is performed and takes the 
position that such state is the one most in- 
terested in the employee, and the one, there- 
fore, which should fix his rights. Here again 
many situations can be visualized where the 
parties would be in much doubt in asserting 
that the principal part of the work was done 
in a certain state and that, accordingly, com- 
pensation should be awarded under the laws 
of that state. 

‘Standard Pipe Line Co. v. Burnett, 188 Ark. 491, 
66 S. W. (2d) 637. 

Home Insurance Co. et al v. Hepp, 91 Colo. 495, 
15 P. (2d) 1082; Thompson v. Department of Labor 
& Industries, 192 Wash. 501, 73 P. (2d) 1320; Brooks 
v. Carolina Rim & Wheel Co., 213 N. C. 518, 196 S. 


“Cameron v. Ellis Construction Co. 252 N. Y. 394, 
169 N. E. 622; Copeland v. Foundation Co. 256 N. 
Y. 568, 177 N. E. 143; Zeltoski v. Osborne Drilling 
Corp. 264 N. Y. 496, 191 N. E. 532; Book v. 
Frampton & Co. 105 Pa. Super. Ct. 380, 161 At. 762; 
Durrett v. Eicher-Woodland Lumber Co., 19 La. 
App. 494, 140 So. 867; DeGray v. Miller Bros. Con. 
106 Vt. 259, 173 At. 564; Watts v. Long, 116 Neb. 
656, 218 N. W. 410; 59 A. L. R. 728. 
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It is impossible to classify the decisions of 
the States of California, Arizona, Ohio, Min- 
nesota, Wyoming, and Wisconsin under any 
of the above groups, for these states are prone 
to award compensation under any theory as 
long as their law is applied.’ This is so par- 
tially because their workmen’s compensation 
acts are compulsory and it is consequently 
the public policy of the state to control the 
status of employer and employee when the 
contract of employment is made in the state, 
regardless of where the injury is received and 
work performed, and also to govern the status 
if the injury is received in the state, regard- 
less of where the contract of employment was 
made or the work performed, and again to 
govern the status of the parties regardless of 
where the injury occurred and the contract of 
employment was entered into, if a part of the 
work was performed in the state of the forum. 
In these states, the courts usually avoid extra- 
territorial effect of the laws of the other 
states, ordinarily protected by the full faith 
and credit clause of the Constitution, by as- 
serting that it would be contrary to their 
public policy and thereby not within the mean- 
ing of that clause of the Constitution in such 
circumstances to compel the application of 
the foreign state’s statute. 

It was held in Ohio, in a recent decision, 
that their Act would not be applied although 
the contract of employment was entered into 
in that state, when it appeared that the in- 
jury was received abroad and all the work 
was performed, as contemplated, in a foreign 
state. But it was held in Ohio that a Ten- 
nessee employee, employed in Tennessee and 
whose work was principally all in Tennessee, 
and who was hurt while temporarily in the 
State of Ohio, could recover under the Ohio 


"Alaska Packers Ass’n. v. Industrial Com., 1 Cal. 
(2d) 250, 34 P. (2d) 716; 294 U. S. 532; Pacific 
Employers Insurance Co. v. Industrial Acc. Com. 10 
Cal. (2d) 519, 75 P. (2d) 1058, 59 S. Ct. 629, 83 
L. Ed. 594; Val. Blutz Brewing Co. v. Industrial 
Com. 201 Wis. 474, 230 N. W. 622; Power Co. v. 
Industrial Com. 203 Wis. 466, 234 N. W. 889; Mc- 
Kesson-Fuller-Morrison Co. v. Industrial Com. 212 
Wis. 507, 250 N. W. 396; Brameld v. Albert Dickson 
Co.. 186 Minn. 89, 242 N. W. 465; Bradtmiller v. 
Liquid Carbonic Co., 173 Minn. 481, 217 N. W. 680; 
Ocean Accident & Guaranty Corporation v. Indus- 
trial Com. 32 Ariz. 275, 257 P. 644; In re Byone, 
Wyo., 86 P. (2d) 1095; Industrial Comm. of Ohio 
v. Gardinio, 1190 Ohio St. 539, 164 N. E. 758; Ohio 
v. Chattanooga Boiler & Tank Co., 289 U. S. 439, 
77 L. Ed. 1307. 

‘Ohio v. Gardinio, 119 Ohio St. 539, 164 N. E. 759. 


INSURANCE COUNSEL JOURNAL 


July, 1939 


Act.. This position was sustained by th 
Supreme Court of the United States primarily 
on the theory that it was not averse to the 
laws of the State of Tennessee for the Ohi 
Law to be applied, as the Supreme Court oj 
Tennessee recognized the Ohio decision.” 
It is interesting here to note that Mississippi 
the only state in the Union which does no 
have a workmen’s compensation law, Presumes 
that an employee injured there, whose en. 
ployment was entered into in another state 
is subject to the control of the workmen’ 
compensation law of the foreign state, The 
court explains that the liability in Mississippi 
is based on negligence, which may or may no: 
be proven, and recovery under the workmen’; 
compensation law is more or less certain." 


United States Court Decisions 

In Bradford Electric Light Co. v. Clapper, 
supra, the laws of two states applying differ. 
ent rules for guidance were being tested under 
the full faith and credit clause of the Federal 
Constitution. The action was brought in the 
New Hampshire Court for an injury ther 
sustained by a Vermont employee while 
temporarily in the state working in the cours 
of employment principally done in Vermont 
where the contract of employment was made. 
The New Hampshire Act allowed an injured 
employee, after injury, to elect whether le 
would sue under the New Hampshire Act or 
at common law. The appellant contended 
that the election could not be made for re 
covery could only be had under the Vermont 
Act. The Supreme Court, in sustaining ths 
contention, held that full faith and credit 
should be given the Vermont Act, inasmud 
as it did not violate the public policy of ti 
State of New Hampshire. 

But, in its most recent opinion, (March //, 
1939) Pacific Employers Insurance Co. 2. lt 
dustrial Accident Com., 83 L. Ed. 594, 59 St 
preme Court 629, the Supreme Court held 
almost the same facts, that a Massachusett 
employee whose principal work was done i 
Massachusetts, and who was injured wii 
temporarily in the State of California, coul 
recover under the California Workmen's Cot 
pensation Act, notwithstanding the extra-tr 

‘Ohio v. Chattanooga Boiler & Tank Co., 2891. § 
439, 53 Sup. Ct. 663, 77 L. Ed. 1307; Tidwell v. Chi 
tanooga Boiler & Tank Co., 163 Tenn. 420, 43.0 
(2d) 221. 

"Ohio v. Chattanooga Boiler & Tank Co. # 
S. 439, 53 Sup. Ct. 663, 77 L. Ed. 1307. J 

"Orleans Dredging Co. v. Frazier, 173 Miss. 
161 So. 699. 


if 
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torial effect of the Massachusetts Act. It 
yys held not necessary that the California 
Court accord full faith and credit to the Mas- 
achusetts Act, since it violated the public 
sicy of the State of California. 


It seems that there is no election in Cali- 
jornia, that the Act is compulsory, and ex- 
gressly provides that it shall govern for any 
inurv received in the state. The only noted 
istinction between the Clapper case and this 
; that the New Hampshire Act is elective, 
while the California is compulsory and an- 
nounces unequivocally that it shall control 
ifthe injury is received in California. 

Again in -Llaska Packers Ass’n. v. Industrial 
dec. Com. of California, 294 U. S. 532, 55 Su- 
oreme Court 518, 79 L. Ed. 1044, it was held 
in suit brought in California that the Cali- 
fornia Act should apply to the exclusion of 
the Alaska Law, although the injury was re- 
ceived in Alaska, and the contract of employ- 
ment definitely stated that the Alaska Act 
should control. The court argued that the 
contract of employment was actually entered 
into in California and that, the Act governed 
the status of the employer and employee 
wherever the injury was received or work 
performed, that such was the public policy of 
the State of California, and when action was 
brought in its courts, it would not be violat- 
ing the full faith and credit clause to not ap- 
ply the laws of another state in place of a 
California statute. 


These decisions of the Supreme Court of 
the United States can not be said to have 
helped establish an uniform rule for determin- 
ing what state or law should govern a given 
case. These decisions, with the exception of 
the Clapper case, whose scope is narrowly 
limited by the later decisions above men- 
tioned. leave the matter almost entirely within 
tae control of the law of the states of the 
lorum, some of which graspingly apply their 
laws to any factual situation to the exclusion 
oi the laws of another state, which in truth 
‘as more connected with the injured employee 
thin the state of the forum. As a result, it 
appears that those states, such as New York 
which look at all the facts to see which state 
S actually more concerned with the injured 
‘mployee, will not receive the same fair con- 


Sideration when its employers are sued in an- 
other state, 


_ However, the situation is not as bad as it 
,"\4TS, aS In none of the states have opinions 
“en lound holding that when neither the con- 
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tract was entered into in the forum, the in- 
jury received there, nor work performed there, 
that the law of the forum should apply.” 
Also it is most gratifying to find that none 
of the states have allowed an employee to 
recover twice; that is, under two different 
compensation statutes, for the same injury.” 
Although in some, the employee, after recov- 
ering under one, may sue in another state and 
recover the difference between the two com- 
pensation statutory allowances.” 

It was wisely held by the Supreme Court 
in Tidwell v. Chattanooga Boiler & Tank Co., 
163 Tenn. 420, 43 S. W. (2d) 211, that al- 
though the employee could have recovered 
under the Tennessee Act, yet by receiving 
judgment in Ohio under the Ohio Act, such 
action constituted an election and was a 
waiver of any rights under the Tennessee con- 
tract of employment. 


We indicated that it was regrettable that 
the rules were not better controlled by the 
U. S. Supreme Court primarily because it 
seems to be the desire of the Bar and the 
modern tendency to have uniform construc- 
tion by the courts of a given state of facts and 
have our rights looked at under one rule so 
that we might know how we stand. 


Conflict With Federal Employers’ 
Liability Act 

Reverting to the second question raised in 
this report, we are happy to state that we find 
that the Supreme Court of the United States 
has taken a more definite stand in determin- 
ing when the Federal Employers’ Liability Act 
should apply to the exclusion of the respective 
state’s workmen’s compensation laws. 


The leading case in the country and the 
one which announces the rule by which the 
disputed cases are determined is that of 
Shank v. Delaware, Lackawanna & Western 
R. R. Co., 237 U. S. 556, which held that the 
Federal Employers’ Liability Act only applied 
when the injured employee at the particular 
time he received his injury was engaged in 
“Industrial Comm. of Ohio v. Gardinio, 119 Ohio 
St. 539, 164 N. E. 758; Magnolia Petroleum Co. v. 
Twoner, 188 Ark. 177, 65 S. W. (2d) 1. 

“Tidwell v. Chattanooga Boiler & Tank Co., 163 
Tenn. 420, 43 S. W. (2d) 221; DeGray v. Miller 
Brothers Const. Co., 106 Vt. 259, 173 At. 564; U.S. 
F. & G. Co. v. Industrial Comm. (Colo.) 61 P. (2d) 
1033. 

“American Law Institute, Restatement of the Con- 
flict of Laws, paragraph 403; Georgia Workmen’s 
Compensation Act, Section 37 (Ga. Laws 1920, page 
187). 
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“interstate transportation or in work so closely 
related to it as to be practically a part of it.” 

As with all general rules, this was no ex- 
ception and the multitude of cases following 
in citing this rule confused and differently 
applied and construed it under sometimes 
practically the same set of facts. But, for- 
tunately, in several recent decisions, after the 
mass of irreconcilable ones of both state and 
Federal Courts, the United States Supreme 
Court overruled several of its own cases and 
elaborated on the above quoted rule of the 
Shanks case, and said in Chicago & N. W. R. 
R. v. Bolle, 284 U.S. 74, 78: 


“Tt will be observed that the word used 
in defining the test is ‘transportation,’ not 
the word ‘commerce’. The two words are 
not regarded as interchangeable, but as con- 
veying different meanings. Commerce cov- 
ers the whole field of which transportation 
is only a part; and the word of narrower 
signification was chosen understandingly 
and deliberately as the appropriate form. 
The business of a railroad is not to carry 
on business generally; it is engaged in the 
transportation of persons and things in 
commerce; and hence the test of whether 
an employee at the time of his injury was 
engaged in interstate commerce, within the 
meaning of the Act, naturally must be 
whether he was engaged in interstate trans- 
portation, or in work so closely related to 
it as to be practically a part of it. 
Since the decision in the Shanks case the 
tests there laid down have been steadily 
adhered to and never intentionally departed 
from or otherwise stated. The ap- 
plicable test thus firmly established is not 
to be shaken by the one or two decisions 
of this Court where, inadvertently the word 
‘commerce’ kas been employed instead of 


» 99 


the word ‘transportation’. 


Thus, the courts can now look to the 
Shanks and Bolle decisions and more definitely 
come to a conclusion whether or not the in- 
jured employee was actually engaged in inter- 
State transportation as distinguished from 
commerce at the time he received his injury. 
They can recognize that although the em- 
ployee might be always working in interstate 
commerce, yet, he might not at the particular 
time he received his injury be engaged in 
interstate transportation or in anything with 
a direct connection to the transportation of 
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persons or goods, so 
Federal Act. 

The Supreme Court of Errors of Conngcs, 
cut in Sullivan v. N.Y. N.H. & HR G 
105 Conn. 122, 134 Atl. 795 (cert. den, 27 
U. S. 754), recognized the rule and held jy 
a railroad employee who sold tickets al] dy 
both in interstate and intrastate commer 
was not engaged in interstate transportatig 
or work so closely related as to be a part 
it when he was electrocuted by turning off ty 
station’s electric lights after the day’s wok 

Also, in Gasser v. Central R. Co. of X.], 
112 Pa. Super. 420, 171 Atl. 97, the Supren 
Court held that a station agent engaged by} 
in interstate and intrastate  transportatig 
was not governed by Federal Employes 
Liability Act when killed by a passing triy 
while he was sweeping the station platform 


as to come under i to get a 
c insider: 
situation 
we have 

mewh 
somewnc 


walt 
generally 


And it was recently held by a Tenney 
lower court that an employee was not engagd 
in interstate transportation when shot in tk 
back on a railroad yard a few minutes ait 
he had greased and oiled an engine that wa 
exclusively used in interstate commerce. Hal 
the deceased been shot a few minutes earl 
while throwing the switch for the intersia 
train, the court pointed out that in all pnb 
ability, his employment would have beeni 
interstate transportation at the particular 
time, and the Federal Act would have applet 


Conclusion Piectivel 


In comparing the two phases of conilict ommitte 
law herein summarized, it is apparent tots, 
after a tumultuous judicial existence, that 
line of demarcation between the Federal ft 
ployers’ Liability Act and _ the respect 
states’ workmen’s compensation acts is mu 
more definite and easily determined than tit 
between the Workmen’s Compensation 4® 
of the respective states. This, of cours,’ 
easily understandable in view of the fact 
the United States Supreme Court is not ot 
cerned with the public policy of the respect 
states in considering applicability of Fede 
Law. 0k a col 
It is thought by this Committee font’ and ¢ 
theoretical and idealistic standpoint thi! 
would be better if uniformity of legis 
and interpretation of the Workmen's (# 
pensation Act could be secured in the va 


states, but in view of the employment @ 


ome of t 
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surance, 


nd other 


ences, varied types of industry, and also jus 
ing by the positions taken by the dities 
states, it would probably be rather d 
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niform statute enacted. There is 
satisfaction in considering the 
. whole due to the fact that as 
tofore stated in this report, it is 
plified in that the states are now 
owing four fairly definite rules, 

to the fact that none of the 
i double recovery; and where a 
llowed in both states, it is pro- 
amount collected from one 
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Report of General Le 


itive work of your Association 
39 was carried on by a General 
mmittee, ten District Legisla- 
ittees and forty-eight State Lezis- 
ees. It is true, however, that 
ir legislatures were in session and 
ite committees had no work to 
was thought that this type of 
would be more effective inas- 
ered every state and provided 
iirman to cooperate with the 
ttees in his district. Your com- 
it in future years it would be 
to carry out the work outlined for 
ve commitee with this type of an 
In general, it may be said that 
ict and state chairmen functioned 
| cooperated with the general 
in every way. 
mportant for your committee to 
relative to its work. Thousands 
introduced in the forty-four leg- 
| many of them were inimical to 
rests of the public and the in- 
ustry. Such bills were opposed. 
m were defeated and others mod- 
1 an extent that the objectionable 
‘removed. Bills on compulsory 
surance, funds, damages, procedure 
l other miscellaneous subjects were all be- 
re the various legislatures. Your committee 
k uctive attitude in all these mat- 
rs and through its state members called at- 
pntion t bjectionable features of many 
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state shall be credited to any recovery in an- 
other. 

Respectfully submitted, 

Ropert M. NE son, Chairman 

KENNETH P. GRUBB 

WILLIAM C. FRASER 

MANNING W. HEarD 

KENNETH B. Cope 

Dan E. McGucin, Jr. 

GEorGE L. GorpDon. 


gislative Committee 


bills. Speaking generally, your committee 
feels that the results have been satisfactory. 

Your committee is very appreciative of the 
fine support and helpful attitude received 
from our President, Mr. Milo H. Crawford. 
At all times he gave liberally of his time and 
counsel. 

Your committee is grateful for the loyal 
support received from the state and district 
chairmen. Many busy lawyers serving as 
state and district chairmen gave time to look 
after legislative matters for which they re- 
ceived no compensation. Such a spirit , of 
course, speaks well for the membership of any 
association. 

To those who are interested in ascertaining 
the names of the district and state committees, 
reference can be had to the January, 1939 is- 
sue of the Insurance Counsel Journal. 

As this report is being written some legis- 
latures are still in session. It is impossible 
to compile final information until all legis- 
latures have adjourned. A supplemental re- 
port will be made to the 1939 convention of 
the association providing the data, after it is 
compiled, is such that it will be of interest to 
the association. 

Howarp D. Brown, Chairman 
J. Meart SWEITZER 
RAYMOND N. CAVERLY 

James A. BEHA 

GEorRGE W. YANCEY 

RicHARD B. MONTGOMERY, JR. 
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Beware of Independent Contractors 


By J. M. SweITzer 
General Counsel, Employers Mutual Liability Insurance Company, 
Wausau, Wisconsin 


ANY owners and contractors enter into 

contracts for the performance of work 
with the belief that they will have no responsi- 
bility for injury or damage because the work 
is to be done by an independent contractor. 
Lawyers are apt to have in mind the general 
rule and permit their clients to proceed on the 
basis of the belief just expressed. 

It has often been stated that the general 
rule is that as a limitation to the doctrine of 
respondeat superior an employer is not liable 
for the consequences of the negligent acts of 
an independent contractor,’ the tendency is 
to become so impressed with the general rule 
that we overlook its numerous exceptions. 
The general rule may fade into the exception 
without our becoming conscious of a change. 
That we have approached this position on the 
independent contractor rule has aptly been 
expressed by the Minnesota Supreme Court 
in Pacific Fire Insurance Company et al v. 
Kenny Boiler and Manufacturing Company, 
where they state, “But the tendency is to 
enlarge the operation of the doctrine of re- 
spondeat superior and it is a limit which has 
often been exceeded * * * * *, Indeed it 
would be proper to say that the rule is now 
primarily important as a preamble to the 
catalog of its exceptions.” 

The advent of Social Security laws, unem- 
ployment insurance measures, and new meth- 
ods of taxation has placed a premium on the 
establishment of the relationship of principal 
and contractor. The consequences and legal 
obligations arising from this status have be- 
come increasingly important. 

Considering first the field of workmen’s 
compensation, we find that many states im- 
pose an obligation on the principal contractor 
to pay workmen’s compensation benefits to 
employees of an uninsured subcontractor.” 
In some states the liability for compensation 
is placed upon the owner or principal and it 
need not be a matter of subcontract.’ 


"Restatement, Torts, Paragraph 409. 

7277 N. W. 226. 

*Section 4290, Mason’s Minnesota Statutes of 1927. 
“Wisconsin Statutes, Section 102.06. 


A further extension of the liability of the 
principal or owner is found in the Missouri 
Workmen’s Compensation Law where unde 
certain circumstances a contractor or subcop. 
tractor may recover for his own injuries’ 
The legislature of another state is now con. 
sidering a proposal to place a liability upm 
the employer for injuries to the contractor 
himself where he does not maintain a separate 
business and does not hold himself out to 
render service to the public and is not himself 
an employer under the act and does not insure 
his liability for workmen’s compensation. 

Employers must make sure that their work- 
men’s compensation insurance protects them 
for their liability for injuries to contractor 
and subcontractors or their employees ani 
must recognize their obligation to pay premium 
on the earnings of such workmen. As the 
obligations increase the tendency will be to 
have work performed by employees wher 
proper supervision and control will reduce a 
cidents and minimize costs. One seriou 
loss may so adversely affect the experient: 
of the employer as to nullify the other ben 
fits arising from the contractor relationship 

Three general exceptions to the rule tht 
the owner or original contractor is not liabl 
for injuries caused by an independent cw 
tractor are usually recognized. They at 
Where the work is inherently dangerou 
where by law or contract the principal 5 
charged with a specific duty which is mt 
delegable; and where the act is illegal. 
ceptions sometimes overlooked are: Wet 
the contractor selected is one not fit to dot 
work; where a nuisance is created; and whet 
there has been a substitution of the princi 
by reason of the acceptance of the work. 

The statement of the exceptions is qut 
simple, but the application of them toagv# 
state of facts is most difficult. A reading® 
cases almost leads one to the conclusion 0 
if an injury occurs the work must have bes 
inherently dangerous. Sometimes it tt 
ficult to determine whether a liability 8 * 
dicated upon the rule of inherent dange® 


"Revised Statutes of Missouri, Section 3308. 
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upon the creation of a nuisance. ; The courts 
have been prone to impose liability wherever 
the injury occurs on public ways. A building 
owner was held liable for the negligence of a 
delivery man who negligently opened a trap 
door in a sidewalk;* a store owner was liable 
where he contracted for the maintenance of a 
gion overhanging a sidewalk;' a hotel com- 
pany was liable for injuries caused by run- 
ners which were being cleaned on the side- 


walk by a contractor." When construction 


work is involved there is little difficulty in 
finding it inherently dangerous. The fall of 
a scaffold operated by a contractor created 
liability upon the owner;° cleaning a build- 
ing from a swinging stage is inherently dang- 
erous:” and where bricks of a building being 
demolished fell through the window of an 
adjoining building liability was established.” 
Cases involving the use of dangerous products 
such as explosives are too numerous to re- 
quire citation. What appears to be an ex- 
tension of the rule in respect to inherently 
dangerous work is found in the New York 
case of Boyihart v. Di Moreo & Reimann, 
Inc.” The case indicates that although the 
job contemplated may not be _ inherently 
dangerous, the manner of doing it may create 
a dangerous situation. The contractor piled 
heavy pieces of steel in the street, thereby 
creating a condition dangerous to the public, 
and the owner was held responsible.” 

Cases involving non-delegable duties are 


§ irequent and usually involve work done by 


a subcontractor or work under which the ob- 
ligation is imposed upon the principal by a 
statute or ordinance.” An electric company 
may not delegate the installation of equip- 
ment to a contractor,” nor could a bus com- 
pany be relieved from responsibility where it 


Campus v. McElligott (Conn.) 187 Atl. 29, 122 
Conn. 14. 


; ‘Richman Bros. Co. v. Miller (Ohio) 3 N. E. (2d) 
$60, 131 Oh. St. 424. 
_Wright v. Tudor City Twelfth Unit, Inc., 12 N. E. 
(2d) 307, 276 N. Y. 303. 
Billington Lumber Co. v. Cheatham (Okla.) 74 
Pac. (2d) 120, 181 Okla. 402. 
_ Finkelstein v. Majestic Realty Corp. (Wis.) 224 
N. W. 743. 
a v. Central Savings Bank, 8 N. Y. S. (2d) 
200 N. E. 793, 270 N. F, eet. 
“Thid. 
Restatement, Torts, Page 1101 and Hooey v. Air- 
port Const. Co., ‘ 
| Co. 1 ches, 145 S. W. 155, 147 Ky. 
Pacitic Fire Ins. Co., et al v. Kenny Boiler 
. 4 277 N. W. 226. 
Alabama Power Co. v. Pierre (Ala.) 183 So. 665. 
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had contracted to transport a party and ar- 
ranged with another to perform the contract.” 
An owner has the duty of ascertaining the 
nature of the soil and giving notice to adjoin- 
ing land owners before commencing excavation 
and cannot delegate the duty to a contractor.” 
The operator of a mine cannot delegate the 
duty of giving sufficient surface support.” 
A storekeeper’s responsibility to invitees to 
maintain a reasonably safe entrance and exit 
cannot be avoided by contracting with others 
to maintain such entrances and exits.” He 
is also liable if a contractor negligently mops 
the floor in the store.” The principal con- 
tractor is liable for fire caused by a subcon- 
tractor’s negligence in excavating for a founda- 
tion." The safety requirements placed upon 
a principal highway contractor cannot be 
delegated to a subcontractor.” The relation- 
ship of landlord and tenant places a special 
duty upon the landlord and he cannot avoid 
his obligation by having a contractor perform 
the work. The Wisconsin Supreme Court in 
Medley v. Trenton Investment Company” 
approved the rule previously established in 
Wertheimer v. Saunders.“ A tenant had been 
injured by falling over some rubbish left by 
an independent contractor in a hallway. The 
language of the court was: ‘That the land- 
lord, in making repairs and improvements to 
the demised premises, owes a duty of reason- 
able care to the occupying tenants, which he 
cannot escape by placing the work with an in- 
dependent contractor.* * *’” 


Responsibility because the act is illegal is 
closely associated with non-delegable duties. 
Cases of illegal acts have arisen where there 
has been a violation of building code ordi- 
nances and state and city safety require- 


"Dixie Stage Lines v. Anderson (Ala.) 134 So. 23. 

“S. H. Kress & Co., Inc. v. Reaves, 85 F. (2d) 915. 

*Republic Iron & Steel Co. v. Barter (Ala.) 118 
So. 749. 

“Cannon v. S. S. Kresge, (Mo.) 116 S. W. (2d) 
559. 

“Newell v. K. & D. Jewelry Co. (Conn.) 176 A. 

405, 119 Conn. 332. 

*\Wight, et al v. H. G. Christman Co., et al, 221 
N. W. 314, 244 Mich. 208. 

=Wilkey v. Rouse Const. Co. (Mo.) 28 S. W. (2d) 
674, 224 Mo. App. 495. See also (where contractor 
was razing a building) Ohio, Marks v. F. W. Wool- 
worth Co., 32 F. (2d) 145. 

*236 N. W. 713, 205 Wis. 30 (Tenant injured by 
poison gas used in exterminating vermin). 

70 N. W. 824, 95 Wis. 573. 

“Wertheimer v. Saunders, Supra. 
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ments.” Truck operators and transportation 
companies have been held liable for injuries 
caused by independent contractors where the 
principal is the only one having a state permit 
to transport merchandise.” 

An owner is apt to think only of the low 
bidder and fail to investigate the ability of 
the contractor to perform the task involved. 
Liability may attach solely because a con- 
tractor has been selected who is not qualified 
or capable of doing the work” What may be 


“Baier v. Glen Alden Coal Co. (Pa.) 200 A. 190, 
131 Pa. Super. 309. Snow v. Marian Realty Co. 
(Calif.) 299 P. 720, 212 Calif. 622. 

“Bates Motor Transportation Lines, Inc. v. Mayer 
(Ind.) 14 N. E. (2d) 91. Hough v. Central States 
Freight Service, Inc., (Iowa) 269 N. W. 1. 

“Skidmore v. Haggard (Mo.) 110 S. W. (2d) 726. 
Carlin Construction Co. (NY) 278 N. Y. S. 635, 154 
Misc. 892. 
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even more surprising to the owner is to {ing 
that he is responsible for some defective wor 
that had been done by a contractor when thy 
accident occurs after the work has been cop. 
pleted. The Louisiana courts held that whey 
work had been accepted and later collapsed 
due to the negligence of the independent cop. 
tractor, the owner was liable.” 

The insurance coverage to protect an owne, 
or principal contractor for the liabilities djs 
cussed is that of owners’ and contractor 
protective liability. The small volume 9 
this type of insurance that is written indicats 
that the responsibility attendant upon th 
work being done by independent contractors 
is not fully realized. 


“Schott v. Ingargolia (La.) 180 So. 462. 


Liability of a Life Insurance Company to the Named Insured, 
Where Another Person Was Substituted for the 
Medical Examination 


By WILi1AM L. BouRLAND 
Chicago, Illinois 
A Review of the Case of Julia Obartuch v. Security Mutual Life Insurance Company 
of Binghamton, New York. 


 . this question, the case of Julia 
Obartuch v. Security Mutual Life In- 
surance Company of Binghamton, New York, 
tried (April 5 to April 14, 1939 inclusive) in 
the United States District Court at Chicago 
is interesting. 

In the Obartuch case, Judge Philip L. Su!- 


livan held, upon direct and circumstantial 
evidence, that the person examined was not 
the deceased, (the named insured), and denied 
recovery upon two $10,000 life insurance 
policies, in the suit brought by his widow, 
Mrs. Julia Obartuch. 

There have been relatively few cases pass- 
ing upon similar situations. These cases are 
set forth in the footnote.* 


*Ludwinska v. John Hancock Mutual Life In- 
surance Co., (1935) 317 Pa. 577, 178 A. 28, 98 A. L. 
R. 705. 

Maslin v. Columbian Nat. Life Ins. Co., (1932) 3 
F. Supp. 368. 

Logan v. Texas Mutual Life Insurance Assn., 
(1932), 121 Texas 603, 51 S. W. (2d) 288, rehearing 
denied in 53 S. W. (2d) 299. 


The decided cases (and there are none 
the contrary) hold: (1) that the incontet 
able clause, in life insurance policies, does m 
prohibit the defense that the person examin 
was not the named insured; (2) that life» 
surance companies insure lives and not namé 
(3) that if a valid insurance policy is issue, 
as the result of such an examination, the pt 
son insured is the person examined, regardlés 
of the name given by the person examined. 

It is further established by these cases tht 
the burden of proof is always upon the plait 





Petaccio v. New York Life Insurance Co, (ft 
Super. 1937), 189 A. 697. 

Harris v. Travelers Ins. Co., (1935), 80 Fed. (# 
127. 

American Nat. Ins. Co. v. Brawner (1936), Te 
Court of C. A. 93 S. W. (2d) 450. 

See also note to 98 A. L. R., page 710, and mt 
in 1937 Cumulative Supplement to Vol. 8 a # 
162-3. 

Couch’s Cyc. of Insurance Law, 1931 Ed. Vol! 
p. 6990, sec. 2155f. = 

Cooley’s Briefs on Insurance, 2d Ed. Vol. 5, 
4488. 
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tiff; the plaintiff merely makes a prima facie 
case by introducing the insurarice policy, al- 
though the insurance company must go for- 
yard and introduce evidence to establish its 
defense. 

It is also stated in these decisions, that it 
yould be against public policy to permit a 
recovery upon a policy, issued in the name of 
another than the person actually examined; 
therefore, that such a policy is void as being 
against public policy. 

It is at 
show a substitution is quite difficult, especially 
where there is no confession by or identifica- 
tion of the man who was actually examined. 

In the Obartuch case, five witnesses swore 
positively that the man examined was Frank 
Qbartuch, and the only direct evidence the 
insurance company had, was the testimony of 
its doctor who made the examination. 

This doctor was shown a photograph of the 
deceased. Frank Obartuch, and testified that 
the person examined was not the person shown 
in the photograph. 

There were circumstances shown by the 
doctor's medical examination, corroborating 
his testimony. 

The real Frank Obartuch was described by 
a number of witnesses, including members 
i his family (who testified that he was act- 
ally examined), as a slim man, actually 61 
ears of age at the time of the examination 
pnd approximately six feet tall, some wit- 
esses placing his height as much as six feet 
wo, the lowest estimate being five feet ten. 

The examining doctor stated in the med- 

al report that the man examined was age 
). five feet nine inches tall, with a waist 
nd chest measurement of forty to forty-two 
mches. Obviously such a person would be 
stout man, rather than a tall, slim man such 
s described by the witnesses. 


There were other discrepancies in the med- 
al examination report, and the papers signed 
the name of Frank Obartuch: for instance 
€ man examined stated that he had only 
1,000 of existing insurance, in the Metro- 
litan Life, whereas the fact was that Frank 
— h had two small fraternal insurance 
ICES, 

The man examined stated that he had only 
en ill for a short time in 1926 (five days, 
ith an attack of rheumatism) and had not 


bnsulted any doctor within the last five 
Pars, 


The insurance policies were taken out in 
he and July, 1931, 
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In August, 1933, Henry Obartuch, a son, 
with Michael Obartuch, an attorney, obtained 
a deed from Frank Obartuch conveying all 
of his real estate, except a couple of pieces 
which were in joint tenancy with the wife. 
Shortly thereafter in October, 1933, the father 
claimed the sons set upon, cruelly assaulted 
him and drove him out of the home; there- 
after, for approximately a year, Frank lived 
in a state of the utmost destitution, with in- 
sufficient food and heat, finally dying of lobar 
pneumonia in October, 1934. 

During this year from October, 1933 to 
October, 1934, Frank prosecuted a suit against 
his wife and two sons to set aside this deed, 
claiming that he had not signed it, or if he 
had, his signature was obtained by the repre- 
sentation that the document was something 
other than a deed. Frank’s attorney in this 
litigation was a young fellow just out of law 
school, who had never tried a case of this kind, 
and very few cases of any other kind. The 
Master rendered a report adverse to Frank, 
because five people (the same five who testi- 
fied they were present at the insurance ex- 
amination), testified that Frank had signed 
the deed and that there was a good considera- 
tion for the deed. 


After this decision, in the summer of 1934, 
Frank told his lawyer and others of the in- 
surance which he knew he had (not including 
the Security Mutual policies) and endeavored 
to make a loan upon the Metropolitan policy, 
but was unable to do so because he did not 
have possession of the policy. The most that 
he could have obtained upon the Metropolitan 
policy was some $200 or $300, whereas the 
Security policies at that time, had a loan 
value of approximately $1800 and a surrender 
value of over $1900. 

In the year prior to his death, after the 
assault and after he left the home, Frank 
also attempted to change the beneficiary of 
all the policies of which he knew, and did 
change the beneficiary of the two fraternal 
policies, but was unable to change the bene- 
ficiary in the Metropolitan policy, because he 
did not have possession of the original. He 
stated to the Metropolitan that his sons had 
taken the original policy, so that he could not 
obtain a duplicate by an affidavit that it had 
been lost. 

The premiums on the Security Mutual 
policies amounted to almost $1500 per year 
and the evidence of the insurance company 
was to the effect that all the payments of 
premiums had been made by the sons. 





